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ADVERTISEMENT. 



Contained in the present publication are three 
l^apers : — 
Paper the first. Proposed Petition for Justice, at 

/till length. 
Paper the second, Proposed Petition for Justice 

in an abridged form. 
Paper the thirds Proposed Petition for Codifica* 

TION. 

Petition for Justice Bt/ull isngtk.. Parts of it tt^eie. 

Part I. Case made :— Grounds of the hereby 
proposed application to the House of Cocamons : 
inaptitude, to wit, of the existing system of judicial 
procedure, with reference to. its alleged aqyd sup- 
posed ends, as also of the judicial establishment 
occupied in the applicatioa of it: proofs^ the 
several heads and instances of abuse and imper- 
fection, which are accordingly brought and held, 
up to viewv 

Part IL Prayer consequent: — Remedy pro- 
posed, for the disorder composed of those same 
abuses and imperfections. 



nu ADTERTISEMSNT. 

Prayer^ its parts, — 

Part 1. Outline of the proposed jV^Wa/ e^to- 
blishment. 

Part 2. Outline of the proposed system oi pro- 

■ • » *- . . 

cedure. Model, the domestic system : that, to wit, 
which is pursued of .coiirse^by every intelligent 
father of a family, without any such idea as that 
of Jta qonstitviting the ipatter offixi art or sqieuqe: 
sole difference the necessary enlargement and di- 
versification, correspond^it to the .difference ia 
magnitude between the two theatres. 

II. Petition for Justice in an^ei^^e^^form. Pfirts 

Part I. Abridgment of the case part of ,^e 
full-length Petition. 

• Part II. Prayer part; Ifetter^ of it the «am0» 
word for i^rd, as^tftait :^-the>full-teiigth I^tttioti : 
refer^hce asccdrdingl^ suffident^^.npej^tioa, ^o^eodri 
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less.'^' ' •' 

.Reasons 'fo£t^ t#o different fernoesj Ah^e:. . v. 

1: in t&e> ftsil>'l<»^^ Petitinn^; BynD^J^.ofti^ 
pages; ai^ 'vriU l>e ieen 207 i ' [Onmbrousi ^tiiuld m^ 
insfruinent of tki« kngthiibe^ if ipresehtod le^. t}|^' 
only ^rm in which i^^i^^^xmld.be .i3ecfeiF^,-7Ti^ttiQQ^i 
brous, and ^^^^ to such a degree, thatuits tbui^ 
might of itself be fmmd an injranhountable. db- 
sl^de to its being qairied about fofc signatture^ 
This form is — that of a roll of |)archmi^3iA, com ; 
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fwsed o£jskio0 rtatibes^ qb>! oae to An0th«R;. length, 
Vfkfito^istAs ns^oauttty ./car ireeeiYtoig the »gti«n 
(«te% in.additioil to Jdle vattler of ^e Petition. 

2. .(QQinipa3*ed with tlnA of ^ ^ .sJbndged ki^^ 
pioBt^ thiQ expense, of the c^raJfciofttirf'' eUgroMing 
wonU-^ofksdf heit Benoua ofottaclQ. 

:^^.. Readers .ia griaatec jamxA^etf^-^^readm^B aiMi 
thence jffjpneTi^^ may o£ eoun^ibe eicptctedr Iw 4h6 
skoTterthBnl)»ritaelQnger]ii6tei«meQt:iti> eat^h M(»dM 
the twa will here pi^sen t jthemse^^i for ^oiw* • 
: ^Fcm.readmg, . tilieiiiiistnimeiit' ptfeadnted .to a 
peifson^kx)ked tQrasjdkpibsed prqmote tbe^e^* 
8Jga, will foe iof.caiirpe A .prints copytif thin ipraihf 
I&itfais .way it «i8 perasable by.;$uiy mmher :4Sif 
persons at the same time; while^iif lliere m^as no 
other copy than the <rahQveimenlaaMdi|3(Uy years 
mig^€^se before ^is instrument could pass 
through the number of hands in succession, to 
ea<bh.of . wfautL' <a .single day mi^t. suffice liar .the 
perusal o£)ai copy of iti ,...:: ,> 



IIL fietitictt' foci GonitiCATMN^ IntiBMt^y 
eonnee(e4 is thelsubjeot) maittto^pf thisr Fi^tjitioft 
with that of the- Retitioaior Jtmtice. Na otherwise 
thaaby «bdifiaidacm :eani>the .r^noi kfiif^ ,pcayed 
fori«uor aay :ef£sctual se&nb in any fhaper^be 
carried into eflect. A Petitkm> in the terms here 
seen, having been hoQoi|ved by the ajpfm^^ition of 



m ABYERTISBMEfirT. 

greatest* naihfaler obtidnafale im^ the"<idiB^ 
supiremdy and ^^allHccAaprelieiksivelj^ v/i^^f^ 

service. •:' ^ ::''j ■t'- ' J ''^-^ '^ fi '^ '>*^«^ •^^^>'' •'» ''^ 

tlibrity altogeliher iiraxifeHi^. ^By'khpOcatiM'sltati;^ 
nLtep^tf6difieatjion .%a8 :m/dts favtyuf the 'de^koi^ 
o^pinion^'^andorqcomnibndatibn: bf the real prop^erty 
o6himi6)9i0iiers^: ^>witaqs&r> the ' qai^stknis eirenliaited 
by^th^; / Snitffixn^tiy manifest at any ititb is^ the 
rdbcH&mend&iion^ (while/ rm^ pcii^anee^<>f 'thjfef^ 
kbonrs.osbibethbgishatiM be^done. ^ Bi!it>by l^ar^ 
liatts^t^ whatever 'it bey either by eodifickttbti 6i 
not iatoall; virillat hare t>feeii done r and-^^iiteter 
be rthe length to which this indispensable t)per&* 
tionohasrbden? camed-r-whyit sthj^uld stop there 
or. any ^ where short <tf eonipletioh, i& a quedtiDn^to 
which it rests with any declared opp<M<^ift of codi^ 
fieMkm fto find, if it be in^his power, anything like 
a ratidniail answer c by^hii&irefosal toaiSswer it,* tk 
fam sdende^: in relation^torlt/ judigijietit^ffK^c^^ 
teacy against him will be signed. - * . v : . 

'These things bonsidered> requii^it^ i»ssUbi^elii 
are^ doft ' wantittg,; ihat as ^sodn t.^ the press of more 
urgent business admits, ^he hwrtfe*' bf feotefe Jfeti- 
tiood'^^/^i, by a^^opriate motions, be brought to 
the view of the Hbnoii'rable House. 

In^rudwm as to the mode of proceeding for 
obtaining signatures. 



ADVERTISEMENT. XHI 

Provide a skin o£ parchment, tack to it one after 
another others in suffioieiit iKuinber to contain the 
lioatter of the petition/ with the addition of signa- 
tun^i^^^n suidi pnmb^n\asj^^oa jexpectto obtain for 
it; A tJUng desirable is, that al) pessons who joui 
in the petition may be distinguished;, each one 
from any: other : .for this purpose, let *each sub- 
teriber add to his name at length an indication of 
the place of his abode. If it be where there is a 
town, tb^ name of the county and the parish will 
te the proper mode of designation : if in >a town, 
fte name 6f the town, with that of the street or 
bth^ mode of addresSyiiemploy«d in sending^ a 
letter iby the past: To save bulk andexpensey — 
divide the jtoll into parallel columns, each o£ litem 
wide ^imui^ to receive a signature of an average 
l^gth/ in which case^ \vhaiit ^asceedsvthat -loigth, 
two: lines will always be necessary, though com^ 
monly sufficient. To each signatqre prefix a wiin- 
bee: e;!Cpr€8siTe of the order in winch it stands. 

Ab to, the instrument thus employedr-in gene^ 
i[«}, if nat;exQhi8iv6ly-T^.it will be Ae abridged 
petitrto::. iOaiib:fMUrlength petitmi being much too 
large, and the transcription of . it 4;o6 expensive, for 
general use* ' Tb;any,peMon4li8p08ed4o use his 
endeavourla to obtain sigoatares for the longer peti- 
tion; should it present itself as .being ^loQg, an 
easyiioperatimi} it wiU be to^ strike out of it such 



XIV ADVERTISEMENT. 

parts as, it seems to him^ cam best be spared. 
Where any abridged petition is the one employed 
— in this case, a copy of the petition at lengthy 
as printed, should be left with the person o^plied 
to, that he may peruse it, if so inclined, before 
the roll is put into his hands for signature. 

;0f the opposition which every such coadjutor 
has reason to expect, it is material' that he shoiild 
be isufficiently aware* From all persons to whom 
any change in the existing system would be an 
object of regret, such is the reception which 
should of course be looked for and provided 
against : and in this number are included of 
course all those by whom, to any amoimt, in any 
shape, in any way, direct or indirect, profit is 
derived, or thought by them to be derived, from 
any abuse or imperfection, to which, by the pro- 
posed draught, a remedy is endeavoured to be 
applied: more particiilarly all attorhies or soli- 
citors, as of late years they have been called, and 
persons specially connected with them by any tie 
of in,terest or relationship, not to q)eak of jiidgas, 
other persons belonging to the judicial establish^ 
ment, and barristers. 

Nor as to the whole class, and its several rami- 
fications, let it ever be out of mind, that, on their 
own principles, by their own shewing, being in- 
contestably interested, they are, one and all, in 
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relation to this matter, not to sp^k c{ so many 
otber matters^, to use their own language, so .many 
incompetent, incredible, and altogether inadmis* 
sible witnesses. 

Of this publication one natural effect is the 
producing addresses, in one way or other, to the 
author, from correspondents, to the number of 
whom no certain limits can be predicted, and 
which, if precautions were not taken, might be 
such a« to be oppressive. For, so it is, that 
whatever probability there may be of the pre- 
sentation of petitions, or though it were no more 
than a single petition, in the course of the present 
session, the like probability may continue during 
an indefinite length of ulterior time : but for the 
arrangement thus requested, this publication might 
therefore have for one of its effects the imposing 
upon the author a charge to an indefinite amount, 
and not terminating but with his life. 

On this account it is requested that no commu- 
nication be addressed to the author but through 
the medium of the bookseller : nor to the book- 
seller, but either post paid, or accompanied with 
an order for a copy of the work. 

Lastly, as to the usefulness of this production, 
and the endurance of which it is susceptible. To 
those whom the design may be fortunate enough 
to number amongst its well-wishers, and the pro- 
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duction among its approvers; a consideration that 
oanfiiort; fail to be nabre or le^s agreeable, is^— that, 
whatsoweir ^may be ite ^topacity for istttrctetitfg - sigi> 
natures, the same may remain to M^ dkitihg-th 
iMte&iit€Plet%th d*^itiin#H iand'thati 'soi loAg^ aii%e 
rie^dibbraiibe of this publidatiou test^^^ m^m^^ 
whom i i^^ exiiting* sdf^t^lefd instrunl^iof »6fecu- 
ri*y is a-fioirroe. BsaA instrurtteltt— ^ d^predAtidii; of 
oplpresteioii, dn^VoM, t)f^%'a7j)' 'itf ^ny febapej^eii^ 
be >in warn <^ a ready^ehieteifor^the^^bonamtttt?^ 

' iji'C.j / _»i ' lit " . y y *» '. 
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' I Mm S ifa'i 

Page viii, last \ia^ ftr th»t»*.Kir, im4 tfiiit of. 
iv, line 17, /«r qnciMiaii, jwatf «taettioii. 
▼* 13, for another, read the other. 
21, line 21, for alteioiliM^^iWMlaftMttkM. 
3b, 21, for in reqiMit, out ^ ttmA i» fcqUM^^^ut tfT. 
35, 23, ;/^ Say each onefer motlMr, f^Mrf fiwh one after aMther. 
39, 4, >^r.pnmf6y i>eiitf priine. 

41 , 9, /ar ^meiiber aa in every, /eotf -neiaber In every. 

41, 12, /ir acMeuiea, read[aea4enieB. 

43, 28^ for rewards, the, read rewards in the. 

44, 23, y^r joined, mmmI oiMiMed with. 

48. 1 6, for and the practice, reoil ind sd far the practice. 

48, 29, for his profits, read fbe profits. 

48, 32. for This aetvice, f«wf Tkn scries. 

50, 20, for «4ose festittwy, 'were he adiiKted, rtad who being 

tendered for adenissioa. 
54, 12, /or eMilor,>ettd Creditor. 

ft5, < 8,J^reatKvevan«ao, in, readeoaversnces, oria. 
57, 8, cs^r «videtica, ^tfaj<rr#^lii eases 9tfltA civil. 

62, 12,yoradop^oi^ Mo^ adopters. 
62, 17, for opposite is to be, fwNf opposNa, la be. 

65, 24, for In no one instance endnrance, read Scarcely more than 

one instance of endurance. 

66, 19, for In WKfcbotrav -Ma/la acMety-nore than one known. 

67, 17, for meanine now the benefit, read meaning the benefit. 
70, 26,/or an^ .etfeot : .aa fn 4faeaefine af the oatha ana effaet. 

73, 7,^r;iiD jmohaadttaace, ssrtd aoaiueli andarance. 

86, 17, for mode which, read mode by whicn. 

87, 15, for this suitor, read him. 

88, 14, for estaUiabad^ rmd and MtidbUad. 
88, 18, /or othetihad^ ff«id.athethaftd. 

93, 22, /or operation^ reaciapantiaoa. 
99, 35, the blank betweao sittings Aid da^atis^aaQaeessary. 
101, 9, for waa^lba eqabalteli rmd was aaythiag like an alaquate 

equivalent 

103, 17, for took the oomnattOMBiat, rfaidtaak aammenoemaM. 

104, for in LQndoQ,.raai£0r iMdoa* 

108, 18, for in possession, read in hit passeanon. 
1 13, 1 5, for plaintiff's, read pliSnlStir. 

113, 16, /«ar,d«fiN|4uilfa» r^ deMiaat. 

114, It ?for entire aystegs, n^ad.aMMiy aaw i^stapu 

1 15, j|^» j% writiag.t.! it is^tQ %b^ %mA anitiag^ ia tp be. 
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Page 131, line 12, /or even the whole field of law, read over the whole field of 

law. 
132, 31, for any wards, rtad any ward. 

135, 30, for the act supposes a blow, read the act, suppose a blow. 
137, 24, for unmoveables, read immoveables. 
139, 17, for a negative act, read commonly a negative act 
143, 34, for give it, fulfilment effected j^ unless he, read give it, 

unless he. 

146, last line, for cause, read case. 

147, 21, for that story it is, read that it is. 

147, 25, As to the story'sbeing aliorthat's no concern of yours, dele, 

149, 23, for omimon insertion, read omission put insertion, 

150, 4, for thus kept destined, reat^ thus kept distinct 

150, 19, <ifter for insert the ; after \o be insert thus. 

151, 1, ^r one mischievous, r«oif the mischievous.^ 
151, 16, for B.n, read or, 

153, 7, for conscience, read conscience, 

153, 25, for done then, read done, then. 
15|S^ , 8, for the first instance, read the next instance.:. 
159, 18, for 201. 1826: read 201, in the year of our Lord 1826. 
159, 24, for four-and-sixty, read a hundred and eixtjr-five. 
163, 4, /or barbarity ana impotence, read barbarity, and. impo- 

tence. ... 

166, 34, for sheriff of the courts, read sheriff of the cgunty. 
173, 34, for day, read days. , 
182, 31, for having been, read has been, 

182, last line, for being capable,' recuj be capabki, 

183, . 27, /or these three lines,, read these lines. 

184, 13, for judicature,— in all caaes, read judicature, in all cases. 
191, 5, /or distinct dependency, .r«(u2 distant dependency. ' 

193, 18, for in which impositipn may be fimm a degree, read which 

imposition may have place in a degree* 
198, 12, /or oppropriate, reaj appropriate* 
203, 21, for charge, read scale. 

ABRIDGED PETITION* 

Page 1, line 17, /or expense withontt read expense, without. 
2, 23, for of from nine-tenths, read of nine tenths. 

6, 1, /or unintelligibliaed, read unintelligibiliced. 

7, 1, omit and. 

11, 25, omit correspondent 

11, 26, d^ore service, tn«er< conrei^ndent. 

12, 28, after declaration, omit the comma. 
14, 29, qfier mendacity, insert a dash. 
14, 30, qfter mind, insert a dash* 

16^ 1, /)r matter a fact, read matter of &fit. 

16, 29, for new, read now. 

.19,. 19, /»r endless, r«ad needless. 

19, . 28, for excepted, in, read excepted; In. 

20, 22, for Is, read In. 

24, 29, for The, read To the* 

24, 30, for indispensable, reod'the indispensable. 

30, 33, for system established, as, read system, established as« 

31, 1, /or necessitated; and, read necessitated, and. 
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Page 31, line 2, ^br time, adequate, r«ad time adequate. 
31, '^tS^ need, delay, rtad need : delay. 

31, 3, for ia mside, read is thus made. 

32, 3, for For, rwd To. 

33, 2, ybr self-differing, rcmf self-disserving. 

39, 29, fw solicitors, rtad solicitor. 

40, 6, for the, rtad that. 

43, 18, afttr wisdom, imtrt a dash. 

51, 18, for far, rtad as to. 

51, 25, omtV included. 

68, 2, /or usurpation) alime excepted, rtad usurpation alone ex- 
cepted.) 

74, 17, afitt side, omd the comma. 

81, 28, for would, rwd could. 

83, 26, jTor of which, rtod which. 



MORE ABRIDGED PETITION. 

Page 2, line 14, for services, rtad service. 

2, 25, for (as by salary, money in the shape of) reoil (as by money 

in the shape of salary.) 
6, 22, for it is a fiaivourable case, rtad it is a favourable caae for 
' her: 

8, 32, for vexation, bnt, rtad vexation,-^bat. 

9, 16, for at any rule, rtad at any rate. 

. Il> 17>/o'' statute law, read statute law.) 

12, 2, foir abroeation, rtad for its abrogation. 

12, 25, for comfort ; condition, rtad comfort, condition. 

13, 25, for to fear, he has, read to fiear, — he has. 

14, 11, for humbly inurt, rtad humbly Uuiti, 
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Page 2, line 6, for hundreds of thousands, rtad tens of thousands. 



3, 
3, 
10, 
16, 
16, 
18, 



23, for exposed; are— rtad exposed, 
25, for shape, rtad shapes. 
31, for amelioration, road melioration. 
20, for instance, rtad instances. 

27, exemplification of the crime-licensing sj^item, — dtU* 

28, ftr applyed, rtad applied. 



19, last line,/or subordination, rtad subornation. 



PRELIMINARY EXPLANATIONS 



NBiCESSARY TO BE FIRST READ. 



1. In the Introductory Advertisement will have 
beenr seen/ the consideration which gave birth to 
the proposed Abridged Petition for Justice, in 
addition to the Full-length Petition. 

2. When that advertisement went to the press, 
the drawing up of the Abridged Petition had pro- 
ceeded about half way : and, from the progress at 
that time made had been deduced an assurance, 
delusive as it has proved, of completing it within 
the desired compass: the compass, both as to 
time and space. 

3. From that time, the further this part of the 
work went on, the less apposite was perceived to 
be the appellative Abridged, by which it had been 
originally designated : till, at length, instead of the 
one operation abridgment, four distinguishable 
ones — subtraction^ addition, repetition, isubstitu- 

b 
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tion, — ^were the operations found to have been 
performed* 

4. Of this variety of operations,— imperfection, 
in respect of clearness, conciseness, and metho- 
dical order, on the part of the draft, considered as 
a literary composition, has been the indispensable 
consequeuice. But,: should it be seen, as the 
author trusts it will be, that without detriment to 
the practical purpose, no diflFerent course could 
have been pursued, — no material dissatisfaction 
on the part of the reader will, it is hoped, have 
place. ' ' " •' ^'-'^ I 

5. Pirate tical end or purpbse,i-KjhMLge for the 
better : means empl6yed^ — maximising the number 
of the persons known to entertain the desire of 
seeing such change take place: mode bf making 
this! desire^ fcndwn,i-Hattachment of each one's sig* 
nature to ; some cdpy of ia petition praying for 
such change.' • - ' '- 

' ^.' Tfe#,' thfen, f6r ttiaximfeing '>tlie number of 
signatures^ one ^ means is-^tfae mitKimising tiie 
number of copies, offered for the recepti<m of those 
same signatures. But, by the bultineus of ihe 
Aggregate ihass of the - matter* by 'which the 
reasons for the chattge'i^nd ^x|>riEissed, will the 
end arid purpose be obstructed ? No: it M^ill be 
ptoriioted. How so f Amwer ; Because the iflistru- 
ment may be cut into smaller iniitruments, in any 
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huinben to each of which, signatures may be 
found obtemabk, from persons from whom this 
i^ression of concarrence would not have been 
obtainable for any one other of these same compo^ 
nent^rts, much less for the whole. 

: 7. JNToWi then^- as to the particular use and pur-^ 
^e of <he t^D here-proposed instruments^— Full-^ 
^length and Abridged Petitions — taken together. 
This was~-tfae maximising the number of the ar^ 
irangements in the existing system, seen by the se^ 
Teral readers to be adverse to the ends of justice ; 
to which end a means manifestly conducive was~- 
jthe tying up> as it were, of those same arrange*^ 
Inents into bundles, characterised and distin-^ 
guishied from each other by appropriate names^ 
iPhis, accordingly^ is what has been done by the 
Kst of Devices. 

8. Considerations^ showing the course actually 
pureed to have been the most conducive that 
catdd have been pursued, the fbllowing :— ^ 

9,rr— !• In proportion as.the operation went on, — 
matters of detail, deemed, all of them, contribu* 
tory to the common ends, but which had not, all 
of them, presented themselves at the time of 
drawiilg up the first-drawn Petition,^*<;ame into 
view J By exclusion put upon any of these uddi-' 
tional grounds and inducementB, would the chance 
for the attainment of the common end have been 
increased ? No, surely. 






IV^ BRELIMINARY EXPLANATIONS* 

1 0. True it is — that, in the ordinary case of ai| 
abridgment^ — between clearness and conciseness, 
a mutual repugnancy has place : as conciseness is 
increased, clearness is diminished. But, in the 
present case, happily no such repugnancy has 
place : no mutual counteraction but what is capa- 
ble of being effectually got rid of- Decomposition, 
as above, is the operation by which this reconcilia*^ 
tion is capable of being effected ; and is accordingly 
here proposed to be effected. 

11. Now as to the course which may be seen 
actually taken, as above, in pursuance of the 
design of abbreviation. First came condensation ; 
as in the ordinary case of an abridgment : then, 
simple elimination, or say subtraction^ applied to 
certain paragraphs belonging to the device in 
questiun : lastly, elimination applied to the whole of 
the matters contained under the head of a Device. 
In this last way may be seen dealt with three 
devices : namely. Device XI. Decision on grounds 
avowedhf foreign to the merits; Device XII. Juries 
^subdued and subjugated: and Device XIV. Result 
of the fissure (in Device XIII mentioned) ground- 
less arrestation for debt. As the pressure produced 
by the influx of additional matter increased, these 
more and more efficient modes of reduction may 
be seen successively employed. 

12.; The two drafts taken together being in 
this state, comes now the question — of the coni- 
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pound mass — any and what portion is there; that 
can with truth be pronounced useless ? Answer^ 
Yes : namely the aggregate of the paragraphs 
reprinted without variation. 

After this deduction, every other assignable por-* 
tion of the matter may be stated as having its use, 

13. The case in which, if at all, the correctness 
of this proposition will be most questionable, is 
that, in which, of two paragraphs, the one is, as 
above, but a condensation of the other : but, even 
in this case, so it may be, that the one of them 
maybe the most apt in the eyes of one set of 
proposed subscribers; another, in the eyes of 
another such set. 

14. In the disposition made of the matter of 
the original draft, — ^and thereafter of that of the 
abridged draft, — a method, as serviceable as it was 
in the author's power to give, has been given to it. 
But now — take the worst case that can have place. 
Suppose nothing to have place that can have any 
claim to the appellation of method: — the whole 
matter — ^isit useless, and the labour thrown away? 
By no means. 

15. For, the purpose being to prevail upon the 
constituted authorities to take the whole of the 
mass of existing law in question for the subject 
matter of consideration-^and this for the purpose 
of reform and amendment, — of no blemish in any 
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shape, can any indication, in any language or: ftirmi 
1)6 giveti, that will not be more or less contHbutory 
and conducive to the purpose. 

16. Upon the whole, — proposed for the choice 
of all persons, disposed to .be contributory, to the 
proposed design, by framing drafts fcnr circular 
tion, for the purpose of obtaining signatures, will 
he— the aptiomy examples 6£ which are . the fol-* 

lowing:— 

i» To employ the full Ipigth draft, without 
altetation, as it stands. 

^ lie To employ the abridged drafts without altera-t 
tion, as it stands, . 

III. To employ either draft, with amendments^ 
such as may appear meet: amendmenfas, whether 
additive, subtraetive, or substitutive. 

IV. To form drafts of th6ir own ; composed of 
matter — none of j* it. contained under any of the 
heads ^nployed in the above drafts. 

Y. To farm drafts, composed of matter of their 
otm, with or without use made of those «fmle 
heads, and . with or t without insertion, deeiatedhf 
given to more or less of the matter contained 
wilder them. 

vi: To frame drafts composed of mattei^ ex-f 
elniiiVely their own,; without re&rence made>to, or 
nse in any way made of, any part of the matteip 
(iont^ined in either of these same drafts. . > 
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17« Of. these. Several optioDs; (to which ofhes 
might have. been addbd) Ihie one lest meiitianed 
(it will of course be.sap^id) .isinolof the niUn*- 
ber of those wfafieh theafithor'eipeetsiasee em^ 
braced.' But, eveo siippo^^ it were^^-^^wfaatsoever 
be the numt^of the draftsv tfausffit^uBed^ and, with 
attached signatures; prto^nted to thd dobstitttted 
authorities, — cortespondeiki will be the .serviCHil^ 
rendered to the eausfe of 'reform dnd impiroveiib^at 
by these pages, • ' / i . . .. 

18. A lottery (i^]^)ose) set up;, and pard* 
graphs of the Abridged. Petition, some or all of 
them, drawn out of it, and written down on the 
xoil in the order assigned to them by' /orftm^,*--^ 
even in this case, a Petition, so framed and there- 
upon sigtied, would not be altogether without its 

19. So long as that iQOst* all-comprehensive, 
most grinding, and moist cryii^ of all grievances 
— the tyranny of judge-made law — continues' im* 
redressed, — the correspondent public service uflper-* 
formed^ — so long as tlie torrent of human misery^ 
^owing>iromit, keeps running on ;-^»4ie the num-^ 
ber of'ag^s^ during which Jtvtall have continiied 
ever so great, never will the use, whatever it be^ 
which the nrattejc of these prbposed Petitions is 
capable of being put to, be at an end. 

20^ To the oaare of poi^erity, should the tiiDe 
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not be yet ripe, the author vill recommend this 
matchless service with his dying breath, 

21. Hapless individual! whoever you maybe, 
whose lot it is to behold your means of subsistence 
torn from you, and plunged into the gulph called 
by a cruel mockery a court of equity, there to be 
devoured by the appointed sharks, — in these pages 
you may at all times see samples — samples ready 
made— of the only sort of instrument, which it is in 
your power to make application of, in the charac- 
ter of a remedy : — ^with this in hand, you may go 
about, and look about, for assistants and coadjutors, 
in those companions in misery, whom in such de« 
plorable abundance, you will behold presenting 
themselves all around. 

22. Nor, while for companions in misery you 
* look sideways, forget to look upwards, for the au- 
thors — cruel hypocrites, in pretence alleviators — 
in reality, preservers — of all parts of it anxious and 
industrious preservers, when neither creators nor 
exacerbators. 

23. But (says somebody) i& there not one still 
better course left, which you might have takeq, 
and which is still left open to you to take ? From 
the matter of the original Full*length Petition and 
the Abridged Petition taken together, might not 
you have drawn up— might not you even now draw 
lip— a new draft, consigning to the flarae^s both the 
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existing ones? Answer: By time and expense 
taken together, intimation is given of two objec-^ 
tions> the first of which might of itself be conclu- 
sive : considering that, during the time thus occu^ 
pied in an operation little better than mechanical, 
all other works, of greater usefulness in this ^ame 
time, would be at a stand. 

24. But, another answer still more conclusive, 
and it is hoped satisfactory, is this. By no means^ 
by any such ulterior and amended abridgment, 
would the purpose of it be answered. For, while 
for the purpose of it, a survey were taking of the 
'field, fresh weeds would be seen springing up, and 

pressing themselves upon the extirpating hand. 
In this way, after enlarged as well as abridged 
editions^ in any number — each superseding all 
ioxmer ones, — still the demand for another and 
another would be presenting itself: nor^ ibr the 
consumption of labour, time, and money,, would 
th^ demand cease, till the work, of which an 
airline, and nothing more, is here professed to be 
presented, bad been brought to a state regarded 
as a state of completeness. 

25. Suppose it now in that state, the following 
is the form in which it would present itself to 
view : of the here-proposed system, the part called 
th6 Frayer, in the very wards, or as lawyers say, 
fenor of it, occupying the foremost places : but,, by 
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the side of it, all along, a* deiineiaitioti; of the seve-^ 
ral correspondent featurei^ of ialleged inapt^nd^; 
ascribed to the esi^og systems: to the' piifici* 
pal ter< Would thus be subjoihed ' a' -haft Df - peh^ 
petml commentary thus composed* 

2&« In oobclusion, a "^rord or two 'as to the riu-- 
merical ^gures, which, ib the abridged petition, 
stand prefixed to the paragraphs : in th^'sforidged 
petition only; in the ^.o.itigiual one' not'; 1^ de^^ 
mand fyt that help to reference nbt h^vkig u ytt 
presented itself to view. 

27, Foi' ' all but the two jfirstKii the above pro* 
posed six captions, indispiitable assuredly is* the 
fteilfty that will be fottnil ^fibrded by this Ktt}« 
iMlditamenL Witness, ss^d experience of the t^sdlt 
of tl^e tton^employment of them. By means of 
tiiese* instruments, (than which nothings can be 
more faimiliar* or indispensably U8eful,^^-^r) e^n, 
by the constituted authorities themselvei?, mote uni- 
versally apjpKedto porti6ns of tfaematbr of law,*^ 
eatci^t wh^re the > prbdaotion of ttn^ekttinty and 
inistake is among the objects aimed sit) refe)rence 
is, in the concisest manner^possible; made,' to any 

assembkge of wbids '^baitsoeveH wittaouir 'danger 
of mistitldet-^witlKAit them* inistake ^^and uncer- 
tomty may, to any amount, be product. ' . 
. 28. Aov^irdingly, whereyef','inb^el^i0UxtO' a law 
101^ a^boidy of lows, to maidii^ize the'^i!0e<^tion and 
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effect giyen to it isreaUy-j^ ol^act of ^eare;— ^mK 
merictstl figures/, firefixt, td tbe several portmiMoof 
disooiirte^ are :the Itetrumeiite employedv Witness 
the .f^tuctice in eirety civiliaed part of the; i^bd ; 
England — lawyer-ridden England -~ alone exw 
eepted. . 

.29. On the. other hand^ wberevef tJbe design 

entertainedv isr^ther giving mivease to suek xoocbp^ 

tdinty, .1 with its attendant niifieise$»*H-Ql]^ts. la 

view, -the: benefit 5f 'the JawyoF olan^ and -tinae 

connebted withiiilr by any comnDunity of<4inister 

interest,^— the nsBiof. this, togethertwitkio itony 

olber instruments of eertainty, is pentbmcionflly 

arid inexorably abstained firoai : imitated^ thus: the 

fabled barbarity of Mezentins} kept bound up ia 

tbe dosMt contact twith eareases in an and)iguous 

state between life and death, is thewhdle stotk 

0i those statutes, ^wiiksh. are. still deng^iedir as. weH 

as. destined^ to be empbyed ai» Uvingvonna. Wit* 

neas "the latest of the atring of jBi/ib, finnned exactly 

as if tiiey hadiDr their idbjed!, on pretence of dinu*^ 

nntion, the augmentation and perpetuation of 

depredatioirandroppiession* '^Kepealed-^suchan 

Act, (thereupon designated by its long and ^oiody 

title) rand - such an Act^ (designated in the same 

eoneeptidn^confeunding maimer) and so mKhioi 

such ^an abt4«-^ >.like manner designaled/'^^-^Q 

Qittch ? iHdw mtidb?JiAamed sai Bight Honorable 
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fiir! whichever be your right name — render it 
possible for us to know how much : instead of con* 
signing to complete ruin, by alleged mistake as to 
the how muchy on the part of a wretch, who has 
been half ruined, by some petty tyrant, clothed in 
the authority of a j ustice of the peace, at whose 
charge, on the faith of parliament, that compen- 
sation has been sought ^ which would not have been 
promised, but for the foreknowledge that it would 
never be granted. — ** So muchV — Once more, ^oie; 
much ? — ^Till of late, followed upon the words '* so 
mucK' the words " as relates to the subject of.,.. :'* 
whereupon came some sort of designation given 
of it. Now, even this clue is refused, and the 
passage evaporates in nonsense. 

30. To these figures, — when the question was 
as to the mode of preparing drafts for receiving 
signatures, — an objection was made on the ground 
of unusualness. To the quarter from whence the 
objection came, nothing short of the most respect-* 
ful attention could be paid. But the use, to 
which on that occasion it was destined, was no 
other than that of being applied to an instrument 
which was then actually in a state for receiving sig- 
natures : and to which accordingly, references, for 
any such purpose as the one then in question were 
not intended to be made. Of these instruments of 
clarification, the use and purpose here ia questioa 
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is— rthe subjecting to decomposition the supposed 
too bulky bodies,— that out of them, other bodies 
io any required number, pdypt like, mig^ht be 
framed. But, in the case here alluded to,^ no 
such decomposition was contemplated* 

Comes now another use, of these small but 
effective instruments of precision: call it lor 
example, the argumentative or argumept-assisting 
use: calling, for distinc^on sake, the one first 
mentioned the simply indicative^ Of these same 
little instruments is constituted a support — ^and 
that a matchless one — for close rearming. 

32. Pitiable, in good truth, will be seen to be 
the condition of the dismgenuous opponent, who, 
casting an eye on a body of argument which he 
stands engaged to encounter and attack, beholds 
it armed with them. Thus distributed into so 
many articulate parts, — ^for the clear, correct and 
complete designation of each of which^ a single 
word is effectually sufficient, — the discourse, be it 
what it may, presents to him, in each part of it, a 
determinate and neyer misapprehensible object 
and standard of reference. '* Here, sir, is propo- 
sition the first. What say you to it? has it your 
assent ? has it your dissent ? if your dissent, for 
what reason or reasons ? Unapprised of the exis- 
tence of these defences, — he comes (suppose) with 
his quiver full of devices borrowed from the Book tf 
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^See< 'ttien : the condition, in which hi 
findi^^himi^f. Instead 4>f doing a$ he had flattered 
litkn«e]| wilih doiiig^'Minstead of shooting fkllacied 
into, the tniddleof the discourse at random,*M)]: 
enveloping the whole expanse of it as it were in a 
net^-^^heleeisJulnself pinned down, under the pt^s-^ 
mra of sl^ most idistres9ing' alternative. Taking in 
i^aiid! tfae^ <di«tn pf discoursei — either be must grap* 
{lie. with the links which it is thus composed 
of^. one. after another>-^or renaain motionless ^ — 
temaiuMmiotionless ; and thus^ by a token mbr^ 
unequivocal and demonstrative than it is in the 
fioweri of words to be, adki;K)wledge the object 
of his hostility to be unassailable. 
'- Kotfatng can he say-f-(for such is the supposi^^ 
tibn^^and ^h is a supposition which may con- 
^aally be seen verified) — nothing can he nay ^ 
but wh^t is to be found in this • or that chapter, 
«eotion, and' article, of the B4fofe of Fallacies : some 
>artiele, in and by which, before i he ever took this 
jd^vico' of Ijiis in hand/ it may be seen ready con^ 
Itit^/ Looking at the* mark, — nothing can he find 
to hit it *witb, but some witticism — scmie well 
worn pieeeiof nbthingness— some vague generaiitif^^ 
'which,^ike a cloud, — dark or more or Ifess bril- 
4iant,i-<4iahging in the air, — is seen to ^ have no 
isubstane^^-^nothing that can be brought to bear 
Opon the object of his warfare* 
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33. " Well, sir," — (says now to him the master 
of fair and close reasoning:) — ** here sir, is the pro- 
position: what say you to it?'* — ^What! nothing? 
a - man — for ingenuity and promptitude so highly 
distinguished, kept mute by prudence, because 
unable to find anything which a man could utter 
without shame ? — ^What ? still silent ? Well then : 
the demonstration is complete: the proposition 
uncontrovertible. Yes, altogether uncontrovertible ; 
since you, sir, even you, can find nothing to object 
to it. 

34. Think now, once more, of the condition of 
the disingenuous and self-condemned would-be 
assailant, — when, by every fresh proposition, he 
beholds a firesh triumph over him thus secured. 

^3* After writing what is above, came the 
conception and the hope, that an additional op* 
tional Petition might have its use : and that, — by 
the same observations, by which explanation and 
justification have been given to the two first, — ^the 
like service might in a sufficient degree be rendered 
to this third : by the title of the More Abridged 
Petition, it is accordingly subjoined. 
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PETITION FOR JUSTICE. 
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To the Honorable the House oj^ Commons 
in Parliament assembled. 



..> 



Justice! justice! accessible justice! Justice, 
not for the few alone, but for all! No longer 
nominal, but at length real justice ! In these few 
words stands expressed the sum and substance of 
the humble petition, which we, the undersigned, 
in behalf of ourselves and all other his Majesty's 
long^-sufFering subjects, now at length have be- 
come emboldened to address to the Honorable 
House. 

At present, to all men, justice, or what goes by 
that name, is either denied or sold ; denied to the 
immense many — sold to the favoured few ; nor to 
these, but at an extensively ruinous price. Such 
is the grievance. 

As to the cause, it is undeniable. Power to 
judges to pay themselves — to pay themselves what 
they please, so it be at the expense of suitors. 

The denial and the sale follow of necessity. 
Be the pay in each instance but a farthing, to all 
that cannot pay the farthing, justice is denied ; to 
all those who can and do pay the farthing, sold. 

B 
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And the persons on ^hom alone this burthen 
is imposed, who are they? Who, but the very 
persons, who aloije, were the exemption possible, 
should be exempted — altogether exempted from 
it. Distinguished from all other persons are 
suitors;, by the vesation which, as such, they 
endi^re. The security, whatever it be, which, 
by this vexation, these so dearly pay for, all 
others enjoy without it; and on each man, the 
greater the vexation in other shapes, the higher 
(it will be seen) is the tax ; for the longer, and 
thence the more vexatious, the suit, the more 
numerous are the occasions on which payment of 
this species of tax comes to be exacted. 

What if this faculty of setting, in the same 
way, their' own price upon their own • service, 
were given — (and why might it not as well be 
given 1) — ^to functionaries in other departments ? — 
isay, for example, the military. The business of 
militaiy fnnetionariesr is to give security against 
external, of judiciary functionaries against internal 
adversaries. What if to the army power were 
given to exact whatever contributions it pleased, 
so it were from those alone who had been suf- 
ferers from hostile inroads? By those military 
ftmctionaTies this power has not ever been received ; 
by judiciary functionaries it not only has. been 
rfec«ived, but, to this. day, continueis to be ex- 
ercised. 

The tax calleSd shtp-momy found a Hampden to 
oppose it ; to oppose it at the expense, first of his 
moneys then- of his life. Neither in its principle 
was that' same ship-moimf so sfbsurd, nor in its 
t^orst natural consequences would it have bfeeri; 
by a vast amount^ so mischievous, as this justice^ 
mofk^, for so, witii not less propriety, might it be 
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called. Ship-money produced its Hampden: the 
Hampden for justice-money is yet to seek. 

Taxes^ imposed on suitors at the instance of 
ministers were bad enough ; but they are not, by 
a great deal, so bad as those imposed by judges. 
Ministers cannot, without the sanction of Parlia- 
ment, give increase to taxes imposed at their 
instance. Judges can, and do give increase, at 
pleasure, to taxes imposed for their own emolu- 
ment, by themselves. 

Out of our torments they extract their own 
comfort ; and in the way in which they proceed, 
for each particle of comfort extracted for them- 
selves, they, of necessity, heap an unmeasurable 
load of torment upon us. By every fee imposed, 
men, in countless multitudes, are, for want of 
money to commence or carry on a suit, deprived 
of rights to any amount, and left to suffer, without 
redress, wrongs to any amount : others made 
to suffer at the hands of judges, for want of the 
money necessary to enable them to defend them- 
selves against unjust suits. 

In all other cases, the presumption is, that, if 
left to himself, man will, upon each occasion, 
sacrifice to his own, every other interest; and 
upon this supposition are all laws grounded : 
what is there in in*esistible power, wrapt in im- 
punity, that should make it — ^what is there in an 
English judge that should make him — ^an excep- 
tion to this rule ? 

Such being the grievance, and such the cause 
of it, now as to the remedy. The cause we said, 
for shortness ; the catises, we should have said, for 
there is a chain of them ; nor till the whole chain 
has been brought to view can any tolerably 
adequate conception be entertained of the sole 
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effectual remedy — the natural substituted to the 
existing technical system of procedure. Cause 
of the oppositeness of the system to the ends of 
justice, the sinister interest on the part of the 
judges, with whom it originated. Cause of this 
sinister interest, the mode of tlieir remuneration : 
instead of salary plid by government, fees exacted 
from suitors. Cause of this mode of remunera- 
tion, want of settled revenue in a pecuniary 
shape : for military and other purposes, personal 
service rendered to government, being paid for, 
not in money but in land. Cause of this mode 
of payment, rude state of society in these early 
times. 

But for the Norman conquest, no such sinister 
interest, in conjunction with the power, of giving 
effect to it, would have had place. At the time 
©f that disastrous revolution, the local field of 
judicature was fgund divided into small districts, 
each with its appropriate judicatory ; still remain^ 
ing, with small parcels, or faint shades of the 
power, are the denominations of those judicatories, 
county courts, for example, hundred courts, 
courts leet, courts baron. In each such district, 
in the powers, of judicature, sharers (in form and 
extent not exactly known) the whole body of the 
freeholders. Form of procedure, the natural, the 
domestic ; natural — ^that is to say, clear of all 
those forms by which the existing system — pro- 
duct of sinister art, and thence so appositely 
termed the technical— ^tdiXi^^ distinguished from 
it : forms, all of them subservient, of course, to 
the ends of judicature ; all of them opposite, as 
will be seen, to the ends of justice. 

Let not any such charge as that of unwarrant- 
able presumption attach on the views, which we. 
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your petitioners, venture thus respectfully to sub- 
mit to the Honorable House. Be the occasion 
what it may, — when by numerous and promiscuous 
multitudes, expression is given to the same opinions, 
as well as to the same wishes, unavoidably different 
are the sources from which those opinions and 
those wishes are derived : in some reflection made 
by themselves; in others, confidence reposed in 
associates. Among those in whom, on the present 
occasion, the necessary confidence is reposed, are 
those, the whole adult part of whose lives the study 
of the subject has found devoted to it. 

History and description will now proceed hand* 
in-hand. As it was in the beginning, so is it now. 
How things are will be seen by its being seen how 
they came to be so. To the arrangements, by 
which the existing system has been rendered thus 
adverse to the ends of justice, will be given the 
denomination of devices :■ devices, having for their 
purposes the above mentioned actual ends of judi- 
cature : and under the head of each device, in 
such order as circumstances may in each instance 
appear to require, the attention of the Honorable 
House is solicited for the considerations follow- 
ing — 1. Mischievousness of the device to the pub- 
lic in respect of the adverseness of the arrange- 
ment to the ends of justice. 

2. Subserviency of the device to the purposes 
of the authors — ^that is to say, the judges, and other, 
partakers with them in the sinister interests. 

3. Impossibility that this adverseness and this 
subserviency should not have been seen by the 
authors. 

4. Impossibility, after this exposure, that that 
same adverseness should not now be seen by those 
to whom the device is a source of profit. 
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6. I»eidentally, originally-established apt ar- 
rangements, superseded and excluded by the 
device. 

. The ends of justice — we must unavoidably 
remind, (we will not say inform) the Honorable 
House — ^^tbe ends of justice are^r— L The giving exe- 
cution and effect toJ^e rule of action ; this the main 
end : 2. The doing so with the least expense, 
delay, and vexation possible ; the collateral end. 

In the main end require to be distinguished two 
branches: 1. Exclusion of 99^^^^2ec^^*on; 2. Exclusion 
of non-decision. Non-decision is either from non- 
demand or itfHr demand. The first case is that of 
simple denial of justice : the other case is that of 
denial of justice, aggravated by treachery and de- 
predation to the amount of . the expense : of the 
collateral end, the three branches, delay, expense, 
and vexation, have been already mentioned. . 

To these same ends of justice, correspondent 
and opposite will be seen to be the ends — ^the 
originally and still, pursued actual ends^—of Judi- 
cature : from pasit misdecision, comes succeeding 
uncertainty ; from the uncertainty, litigation : from 
the litigation^ under the existing fee-gathering 
system, judge's profit : from the expense, in the 
more immediate way, that same sinister profit: 
from the delay, increase to expense and thence to 
that same profit : from the expense and the delay 
vexation: this not indeed the purposed but the 
unheeded and thence recklessly increased result. 
Of the non-decision and the delay, ease at. the 
expense of duty will moreover, in vast proportion, 
be seen to be the intended, and but too success- 
fully cultivated, fruit. 

Manner, in which this mode of payment took 
place, this. Originally, king officiated not only as 
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x^ommandeF-m-chief, but as judge. From this 
reality came the still existing' fiction, which places 
him on bis own bench in Westminster-hall, pre- 
sent at every cause. 

At the early period in question, in the • instru- 
ments still extant under the name of writSy king 
addresses himself to judge and says, " These 
people are troublesome to me with their noise : see 
what is the matter with them and quiet them — 
ne amfj^ius clamorum audiamtcs.'* 

Thus far explicitly and in words. Implication 
added a postscript: ''This will be smne trouble 
to you ; but the labourer is wortiiy of his hire." 

Nothing better could judge have wished for. 
All mankind to whom, and all by whom injury had 
been done or supposed to be done, were thus 
placed at his mercy : upon the use of his power^ 
he had but to put what price he pleased. To every 
one who regarded himself as injured, his assistance 
was indispensable : and proportioned to plaintiff's 
assurance of getting back from defendant the price 
of such assistance, would be his (the plaintiff's) 
readiness to part with it. To the defendant, per- 
mission to defend himself was not less indispensa- 
ble. As to pay, all the judge had to choose was 
between high fees and low fees. High fees left at 
any rate most ease ; but the higher they were, the 
less numerous : the lower, the more numerous the 
hands by which they could be paid. Thus it was 
that, by kings,' what was called justice, was ad- 
ministered at next to no expense to themselves, 
the only person, by whom the burthen was borne, 
being the already afflicted. Bad enough this ; but 
in France it was still worse. Independently of 
the taxes, imposed under that name directlyj on the 
proceedings, profit by sale of the power of exacting 
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the judge's fees, was made a source of revenue: 
and hence, instead of four benches with one judge, 
or at most four or five judges on a bench, arose all 
over the country large assembly rooms full of 
judges, under the name of Parliaments. 

» 

Of the devices to which we shall now intreat the 
attention of the Honourable House, the following 
are the results : — 

I. Parties excluded from judges' presence. 
II. Language rendered unintelligible. 

III. Written instruments, where worse than use- 

less, necessitated. 

IV. Mendacity licensed, rewarded, necessitated, 

and by judge himself practised. 
V. Oaths, for the . establishment of the men- 
dacity, necessitated. 
VI. Delay in groundless and boundless lengths, 

established. 
VII. Precipit8|.tion necessitated. 
VIII . Blind fixation of times for judicial opera- 
tions. 
IX. Mechanical, substituted to mental judica* 

ture. 
X. Mischievous transference and bandying of 

suits. 
XI. Decision on grounds avowedly foreign to the 

merits. 
XII. Juries i^ubdued and subjugated. 
XIIL Jurisdiction, where it should be entire, ^plit 

and spliced. 
XIV. Result of the fissure— groundless arrests for 
debt. 

Explanations (we are sensible) are requisite: 
explanations follow. , 
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I. — Device the first. Parties excluded fr&m judges^ 
presence. Demandant not admitted* to state his 
demand ; nor defendant his defence : admitted 
then only, when and because they cannot be shut 
out : admitted, just as strangers are : admitted 
without the power of acting for themselves. 

In this device may be seen the hingCy on which 
all the others turn : in every other, an instrument 
for giving either existence or effect, or continuance 
to this indispensable one. 

Only by indirect means could an arrangement so 
glaringly adverse to the ends of justice have been 
established ; these means (it will be seen), were 
the unintelligible language and the written pleadings. 

At the very outset of the business, the door shut 
iagainst the best evidence: evidence in the best 
form, from the best sources. No light let in, but 
through a combination of mediums, by which some 
rays would be absorbed, others refracted and dis- 
torted. 

No information let in but through the hands of 
middle men, whose interest it is that redress should 
be as expensive, and for the sake of their share in 
the expense, as tardy as possible. 

For what purpose, but the production of decep- 
tion by exclusion put upon truth, and admission 
given to falsehood, could any such arrangement 
have been so much as imagmed ? 

For terminating a dispute in a family, wcms ever 
father mad enough to betake himself to any such 
course ? Better ground for a commission of lunacy 
would not be desired ; no, not by any one of the 
judges, by whom the profit from this device is so 
largely reaped. 

Upon each occasion, the father s wish is to come 
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at the truth : to come at it, whatever be the pur- 
pose: giving right, giving reward, administering 
compensation or administering punishment* The 
father's wish is to come at the truth: and the 
judge's wish — ^what else ought it to be? For coming 
at the truth, the means the father employs are jthe 
proniptest as well as surest in his power : what 
less effectual means should be those employed by 
the judge?. 

Forget not here to observe how necessary the 
thus inhibited interview is to the ends of justice— 
how necessary accordingly the prevention of it to 
the actual ends of judicature. 

Where the parties are at once allowed and 
obliged, each, at the earliest point of time, to ap- 
pear in tha presence of the judge, and eventually 
of each other ; where this is the case (and in small 
debt courts it is the case), the d^sandant of course 
brings to view every fact and every evidence that 
in his view makes for his interest: and the defen- 
dant, on his first appearance, does the like, ' If 
the demand has been admitted, demiandant applies 
himself to the extraction of admission from ct^en- 
dant, defendant from demandant Oiiginal de- 
mands — cross demands — demands on. the one side 
— demands on the other side — relevant facts on one 
side — ^relevant facts on the other side — evidence on 
the one side — evidence on the other side — .ail these 
grounds for decision are thus at the earliest point 
of tin(p brought to the view of the judge ; and, by* 
anticipation, a picture of whatsoever, if anything, 
remains of the suit, pourtrayed in its genuine, most 
unadulterated, and most instructive colotirs. 

Of the goodness or badness of each suitor's 
cause, of the correctness or incorrectuMs of his 
statements; all such evidence is presented to the 
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judgQ'si view^ as it is in the nature of oral dis- 
course^ gesture, and deportment, to afford. 
. JLs to mendacity y say, in the language of re- 
protach, lyings licence for - it could no more be 
granted to a party, in diis supposed state of things, 
than to a witness it is in the existing state df 
things. 

Continue the supposition. For the trutii of 
whoever is said, every man by whom it is said is 
responsible. From the very first, being in the 
presence, he is in the power of the judge. More- 
over, for continuing such his responsibility as Img 
as the suit renders it needful, a 'mode of communi- 
cation with him may be settled in such sort, diat, 
for the purpose of subsequent operations, every 
missive, ^dressed to' liim in that inode, may, tin- 
less the contrary be proved, be acted upon as if 
duly received. 

In the judicatory of a justice of peace, acting 
singly, and in a small debt court, conducted in 
this way, many and many a suit is ended almost 
as soon as begun : many a suit, which, in a com^ 
mon-law court, wonld have abscMrbed pounds' by 
hundreds, and' time by years; and, after- that, x>r 
without that, in an equity court y pounds by thou- 
siands, and time by tens of years ; as often as, 
upon the demandant's own showing, the demand 
is groundless, to him, who, under the present sys- 
tem, would be defendant, all the expense, all the 
vexation, attached to that calamitous situation, 
would be saved. 

To go back to the primeval period, which gave 
rise to this device, where, in a countless swarm, 
fee-fed assistants and they alone had to do the 
business with their partner in trade, the fee-fed 
judge, the reverse of this took place ; and conti- 
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nues to have place of course. Everything was 
and ia kept back as long as possible: pperation 
was and is made to follow operation — instrument, 
instrument— that each operation and each instru* 
ment may liave its fees. On the one hand, notices^ 
rendered as expensive as possible, are sent for the 

Eurpose of their not being received : on the other 
and, notices that have been received, the receipt 
is left unacknowledged or even denied, and in 
either case assumed not to have place. 

True it is, states of things there are, in which, 
either at the outset, or at this or that time there- 
after, neither in the instance of both parties, nor 
even of either party, can the appearance in ques- 
tion have place. For a time longer or shorter, by 
distance, or by infirmity, bodily or mental,, a party 
may stand debarred altogether from making his 
appearance before the judge ; or, though appear- 
ing, the aid of an apt assistant may be necessary 
to him. When the party interested is a body cor- 
porate, or other numerous class, composed of in- 
dividuals assignable or unassignable, of agents, 
and other trustees of all sorts, the attendance may, 
at the outset or at some later period, be necessary, 
witli or without that of their respective parties'. 

But, whatever be the best course, the impracti- 
cability of it, in one instance, is it a reason for not 
pursuing it, as far as practicable, in any other ? 

Under the system in its present state, certain 
sorts of suits there are, to which the exclusion 
does not apply itself. What are they ? They are 
suits in which, if thus far justice were not admitted, 
the exclusionists might, themselves be sufferers : 
suits for murder, theft, robbery, house-breaking, 
and so forth. Judges, whether they have bowels 
or no, have bodies : judges have houses and goods. 
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A year or two at common-law, ten or twenty years 
in equity, would be too long to wait, before the 
criminal could be apprehended. But, that pur- 
pose accomplished, off flies justice : six months or 
twelve months, as it may happen, the accused lies 
in jail, if guilty ; just so long does he, if innocent. 
But, of this, under the head of Delays. 

But (says somebody) why say excluded? When, 
in any one of these courts, a suitor makes his ap* 
pearance, is the door of the court shut against 
him? Did no instance ever happen, of a suitor 
standing up in court, and addressing liimself to 
the judge ? Oh, yes : once in a term or so ; scarce 
oftener. And why not oftener ? Even because, as 
every man sees, nothing better than vexation is to 
be got by it. And, if at any, at what period can 
this be ? Not at the outset : not till the suit has 
run out an indefinite part of its destined length : 
the judge being in by far the greatest number of 
individual suits, from first to last, invisible : nor 
yet an invisible agent, but an invisible non-^agent : 
mechanical, as will be explained ; mechanical from 
the outset being the mode, to a truly admirable 
length, substituted, to mental judicature. But 
suppose the unhappy outcast in court, proceedings, 
by the devices that will now immediately be ex- 
plained — proceedings, and even language, have 
been Tendered (he finds) unintelligible to him. 
Even if he has counsel, of whom, besides one for 
use, he must have at least one, and may be made 
to have half-a-dozen for show ; if, though it be buli 
one of them has opened his mouth, the mouth of 
the unhappy client is not indirectly as above, but 
directly, and with the most shameless effrontery, 
inexorably closed'. The one in whom all his con- 
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fidence is reposed, may, by treachery or negli- 
gence; or craving for greater gain elsewhere, have 
forfeited it. Three hundred guineas have been 
given with a brief, the fee left unearned, and resti- 
tution refused* If, in such circumstances, a counsel 
though it be one who, not expecting to be needed 
is unprepared, has but opened his lips ; no (says the 
judge), counsel ha^ spoken for you, you shall not 
speak for yourself. A plaintiff, had he ever such full 
liceiise to speak, could he compel the appearance 
of a defendant? Not he, indeed. If both were in 
court together, by accident, could either compel 
smswer to a question put to the other ? As little. 

II. Device the second. — Language rendered unintelli- 
^ gible.-— 'It was by this device that, iji the first 
instance, the exclusion was effected. 

To Saxon judicature succeeded that of Norman 
conquerors : to Saxon liberalism, Norman abso- 
lutism. In Saxon times reigned, in- adequate 
number, local judicatories : not only county-shires, 
but, so to speak, still lesser judge^-shire;^ : hundred 
courts, courts leet, c^urtis baron, and others. 

Then and there, people or lawyers m^ade no dif- 
ference ; language was the same. ' From the pre- 
sence of the judge, in any one of these small and 
adequately numerous tribunals, directly or indi- 
rectly, was suitor ever excluded ? No more than 
in a private family, contending children from the 
presence of their fathers. 

Under the Norman kings grew up Norman 
French speaking lawyers. Whether in the metro-^ 
polls or elsewhere, along with his horses atid their 
grooms, one train of these domestics was always iii- 
attendance about the person of the king. To this 
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train was. given the cognizance of all such suits as, 
from such varied distances, so various and some of 
them so long, could be made to come to it. 

Quartering himself upon vassal after vassal, the 
king was perpetually on the move: in his train 
moved a judge or judges. 

To this train, whatever part of the country he 
had to come from, every man, who had anything 
to complain of, had to add himself. To the place, 
wherever it was, that the train happened to be at, 
the defendant had to be dragged. When there, 
these same suitors there found a judge or judges, 
who, speaking a different language, could not, or 
would not^ ui^erstand what they said. 
' The liEtii^age of the Normandy-bred lawyers 
was a sort of French. The language of the 
country from whence they came, these lawyers 
spoke : the language of the country into which 
they were come, they disdained to speak. The 
rules, such as they were, by which the procedure 
of these foreign despots, in so far as noemory 
served, and self-regarding interest permitted, could 
be guided, would of course be such as their own 
language gave expression to : rules which, as well 
as the rest of the language, were, to the vast ma- 
jority of the suitors, unintelligible : meaning by 
suitors^ on this occasion, not only those who were 
actually sOy but those who, but for this obstacle, 
would have been, but could not be so. Justiciabks 
they are called in French. In British India this^ 
state of things may, with a particular degree of 
facility be conceivable. 

Here then by a plaintiff, if he would have his 
demand attended to, by a defendant if he could be 
admitted to cwtest it — here were two sorts and sets 
of helpmates to be hired ; interpreters to convey 
what passed between parties and their advocates. 
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^nd between witnesses and judge ; and advocates 
to plead the cause on both sides. 

Between advocates and judges the connection 
was most intimate. Like robbers acting together in 
gangs and without licence, — ^these licenced, irre- 
sistible, and unpunishable depredators, linked 
together by one common interest, acted as brothers^ 
and stiled one another by that name. 

Thus circumstanced, they had but to take mea- 
sure of the disposable property of the suitors, 
and divide it among one another, as they could 
agree. ' 

In and by this confederacy, in a language, in- 
telligible seldom to both parties, most commonly 
to neither ; or, what was worse, to one alond, was 
the matter talked over and settled. As to the 
truth of what was said, how much was true, how 
much false, was not worth thinking about ; means 
of ascertaining it there were none. Parties while 
exhausting themselves, in fees, either looked on 
and stared, or seeing that by attendance nothing 
was to be got but vexation, staid away. At an 
early period minutes of these conversations came 
to be taken by authority, and continued so to be 
till the end of the reign of Henry the Vlllth, : 
Ao. 1546, from which time under the auspices of 
chance, they have been continued down to* the 
present. Under the name of the Year-books, from * 
the commencement of the reign of Edward the 1st, 
Ao. 1272,, they are, in greater or less proportion, 
extant in print, having been printed, Ao. 1678. 

By this one all-powerful judicatory {metropolitan 
it might have been stiled, had the place of it been 
fixed), by this one great French-speaking judica-^ 
tory, the little local English-speaking judicatories 
were swallowed up. Remains to be shown how 
this was managed. 
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A suitf from^ which, if given for him, a mlm 
«aw he should reap no benefit, would not be com- 
menced by him. When, in a local judicatory, in 
which the plaintiff's demand being so clearly just, 
the defendant would have been sure to lose, a 
suit was depending, the judges on each occasion, 
at the instance of the defendant, sent to the, how- 
soever distant, judicatory an order to proceed no 
further, and to the defendant an order to come 
and, along with the plaintiff, add himself to the 
train, as above. This having been made the prac- 
tice and been extensively felt and universally seen 
to be so ; thus, all over the kingdom was an end 
put to the business of all these English-speaking 
and justice-administering judicatories. 

if a man, who was rich enough, beheld vnthin 
the jurisdiction of one of those judicatories, another 
whom, by enmity or any other cause, he was dis- 
posed to ruin, all he had to do was to commence 
a suit either in the great travelling judicatory, or 
in the first instance in the little first judicatory^ 
mtid thence call it up into this all-devouring one. 

Appeal, on such occasions, does good service ; 
this practice {evocation, in Frendi, . it is called) 
was, anybody may see to how great a degree, 
an improvement upon it. 

If, rrom all these judgeshires, howsoever deno- 
minated and empowered— county courts, hundred 
courts, courts leet and courts baron, — appeals 
had been receivable, this would have done much, 
but this would not have done every thing. Some 
indeed would have passed through the strainer, 
and yielded fees. But by far the greater part 
would have stuck by the way> and have thus been 
useless. Upon the vulgar modes of appeal, evoca- 
cationwas no small- improvement. On an appeal, 

c 
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mifldeeisiai oh the part ^f the inferior authonty, 
required t6 be proved. Presumption is shortet 
than prd(>^. By an evocation this presutBption 
i^ii regularly made^ and being made, acted upon. 

4 

JII. — D&oice the Third. — Written imtrtiments, where 
worse than useless, necessitated. 

So far from being worse than useless, indispeii- 
sable to perfect judicature is the art of writing, in 
so far as properly applied. Properly applied it is 
to three things ; instrument of demand under the 
Appropriate heads; instrument of defence under 
appropriate heads ; and on both sides evidence. Td 
n6 one of these three heads belong the so much 
worse than useless written instructents, i^tiled 
pleadings. Behold, in the first place, the use and 
demand there tras for instruments of this ifeort ; 
meatiing always with reference to the sinister 
interests of Judge and Co., then afterwards their 
particular nature . 

By the unintelligibility given to the language, 
absolutely cionsidered, i;iot inconsiderable was the 
profit gained; comparatively speaking, relation 
liad to what could be done, and was done accord- 
ingly, very little. 

Of the French language, the usefulness to Judge 
-and Co., was wearmg out. Not to speak of ami- 
cable and ce^mmercial intercourse, war was, ever 
and anon, sending Englishmen into France, lower 
and higher orders together, by tens of thousands 
at a time. Under Edward the Ilird, a hundr^ 
dlousand at one time made that fruitless visit %b 
the walls of Paris. 

• While the use <rf the Fitehch language Wafe thus 
^reading itself, so was the art of writing, and with 
it the uflie of the LMm tatagoage ; attiohg th^ 



WRITTEN I>r«TRUM£NT£. 1*9 

pnesthood it was common ; and amongst the ear- 
liest lawyers were priests. 

Now was come the time for pressing pre-^emi* 
nently useful art, and not altogedier useless era* 
dition, into the service of discourse. Written 
pleadings were added to oral ones; added, not 
substituted ; prefixt, being interposed between the 
delivery of the original scraps of parchment, and 
the debate in court. FraK^h the spoken matter, 
preceded by Latin, and dtat written ; thus was 
darkness doubled, and difficulty trebled. Of this 
darkness the Latin part continued, unimpaired by 
any the faintest ray of light, till towards the mid- 
dle of the last century. By statute of the 4th of 
George II, Ao. 1731, the darkness invisible, trans- 
figured into the existing darkness visible. 

Contemplating it, the all but failure, Blackstone 
cannot hold his exultation. 

Notice to didbonest men, in general, was tken 
given by the fee-fed judges. Is there any man 
whose property, or any part of it, you would like 
to have ? Any man you would like to ruin, if jea 
can drop pence with them into my till, till ti^ey 
are tired, do what you like, and if they call tip<m 
me to help them, stand fast ; they shall have their 
labour for tlieir pains. Or, if you cannot come at 
them, I will do the thing for you. This was 
neither cried, nor sung, nor said. But when acts 
speak, words are needless. Such was the ian^ 
guage then, such is the language now. 

As to the uses — the advantage obtained through 
niendacity will be brought to view under the next 
head : even supposing the line of truth ever no 
rigidly adhered to, still the advantage coidd not 
fall to be considerable; To no inconfinderable 
extent, incapacity, especially in that rude state 
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of society » would do the work of sinister art. 
Only by the capacity of. paying on the one part 
for it, would any bounds be set to the extent to 
which, without aiming at excess, a rambling story 
might be spun out on either part. 

Even from the first, to the purpose of giving the 
proposed defendant to understand he was expected 
to make bis appearance, on a certain day, at a 
certain place, on pain that should follow, was 
applied (it should seem), a scrap of parchment 
(paper as yet unknovm), with a scrap of writing 
written upon it. Of the writing, Latin was the 
language ; by anything so vulgar as the conquered 
language, conquerors disdained to sully hands, 
lips, or ears. It was between this writ (so it came 
* afterwards to be called) between this writ and the 
viva voce discussion that the pleadings were inter- 
posed. 

On the occasion of each suit, four things there 
are, to distinguish which clearly from each other 
was, and still continues to be found a task of no 
inconsiderable diflSculty: these are — 1. The ser- 
vice demanded of the judge at the charge of the 
proposed defendants, say in one word the demand : 
— 2. The portion of law on which the demand was 
grounded: — 3. The individual matter of fact, 
which, it is alleged, has brought the individual 
case within the sort of case, for which the provi- 
sion has been made by the law: — 4. The evidence, 
or say the proof, by which the existence of these 
same facts was required and expected to be made 
manifest : not to speak of the Icno^ where there not 
being any really existing portion of law bearing on 
vdie sort of case, the existence of a portion of law 
adapted to the plaintiff's purpose must of neces- 
sity be assumed : assumed — that is to say, created 
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by imagination, in a form, adjusted in some way 
or other to the demand. Correspondent was the 
course necessary to be taken on the defendant's side; 

As to the demand, next to nothing was the in- 
formation given in relation to it by the writ. Re- 
mained therefore to be given by the pleadings the 
particular nature of the service, as above de- 
manded, together with a statement of the facts, 
on which the demand was grounded, with which 
was chemically combined, a dram of the portion 
of Common alias Judge-made la\v^, which this same 
demand took for its ground. 

Signal was the service rendered to the inven- 
tors by this decree. 1. Spoken words could not 
be sold at so much a dozen : the written words 
could be and were ; so much for the. profit ac- 
count : 2. Of the word of mouth alterations, not 
a. syllable could be uttered, which the judge did 
not sit condemned to hear: all labour, without 
profit : different the case when this preliminary 
written altercation came to be added : once com- 
menced, then on it went . of itself, like a pump 
set a going by a steam-engine : the judge receiv- 
ing his share of the profit on it, neither his ears 
nor his eyes being any part of the time troubled 
with it: so much for the ease account. But of 
this further, under the head of mechanical vice 
mental judicature. 

Yet another use : The additional and so un- 
happily permanent, served thus as the subject 
matter and groundwork for the subsequent and 
evanescent mass of profit yielding surplusage. 

By the plaintiff, his story had to be told to a 
sort of agent called, in process of time, an attor- 
ney, a word which meant a substitute : from this 
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•tatemeDt, the attorney had to draw cip a cast: 
from this case an advocate^ stiled a sergeant contour^ 
afterwards simply sergeant^ (originally stiled ap* 
prentices, barristers were not hatched) had to draw 
up the pleadings, commencing with that stiled^ as 
above, the declaration : attached to each of these 
learned persons was his clerk : masters and clerks, 
lay each one of them was receired his fees. 

Father of ii family ! when you have a dispute to 
settle between two of your children^ do you ever 
begin by driving them from your presence? do 
you send them to attorney^ special pleader, ser^ 
|;eant, or barrister? Think you thnt by any 
such assistance, any better chance would be af- 
forded you for coming at the truth, than by hear- 
ing what the parties had to say for themselves ? 

Page upon page, and process upon process, 
each process ¥dth fees upon fees,-^all these for 
the production of no other effect than what is 
every day produced all over the country, by a 
line or two in the shape of a summons or a war-' 
rant from a justice of the peace ; a hundred-horse 
€team en^ne for driving a cork out of a bottle* 

*' Tell Thomas to come here," or " bring 
Thomas here : " this is what a father, when his 
wish is to see his son Thomas, says to his son 
Sbhn, Father of a family, if your power of en- 
durance is equal to the task, wade through this 
mass of predatory trash, and imagine, if you can, 
the State your family would be in, if by no one of 
your childreti you could ever get anyUiing done, 
without thfe utterance of it. Well then : exactly 
AS tiecfessary-'-e^ctly as contributive is it to the 
giving execution and effect to an ordinance of the 
kibg in parliament, as it wouM be to the giving 
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e^Q^trion aad effect to an order addresised by ypu* 
on the most ordinary occasion to any cUld of 
your's. 

The judge was in a word, a shopkeeper. A 
apurioiis article, stan^pt with the naine oiju^ice, 
the commodity he dealt in. By hearing .i^e ap- 
plicant — the would-be plaintiff in pers<x), nothing 
was to be got: by serving the scrap of parch- 
ment, a fee was to be got: one fee, and that 
one, like th.e qi^een bee, mother of a swarm of 
others. 

To conclude this same subject of written plead- 
ings, and the use of it to lawyercraft. Well might 
Blackstone thus triumph as above : well might be 
felicitate himself and his partners in the firm. To 
his Analysis is subjoined an Appends, in x num-* 
bers, the vii. last df which are precedents c^, con- 
tract or procedure, chiefly procedure, still in use. 
lumbers vii. divided into sections 33 : and, in 
each c^ several of the sections, distinct iuAtrummta 
more than one. An exhibition more eminently 
a^od inexcusably disgraceful to the head or heart 
of man, scarcely would it be in the power of re* 
ward to bring into existence. Not one of tfaesd 
instances is there, in which, in an honest, int^T 
ligible and straitforward way, the purpose might 
not with facility be accomplished : in not one of 
them, in ^y such way is the purpose actually 
aimed at. In every one of them, the matter of it 
is a jargon of the vilest kind, composed of a mix- 
tore of lies and absurdity in the grossest forms. 
In maleficence, much worse than -simple nonsense. 
By nonsense, no conception of anything being 
presented by it to anybody, no deception ^wmild 
h^sfe beaEi produced : by this matter, to every ^e 
hut that of a lawyer, a false conception iit 
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the judge, will cause seizure and ss^le to be madei 
of the defendant's goods ; and the proceeds, to the 
amount in question, delivered to the plaintiff. 
What the dishonest plaintiff knew from the first 
was — that for no He, by which he gave, as above, 
dommencement to the suit, would he be punish- 
able : here, then, was the allowanccy or say licence : 
what he also knew was — that, if the first tissue of 
lies failed of being, in appointed time, answered 
by the defendant in correspondently mendacious 
prescribed form, — ^he, the dishonest plaintiff, thus 
rendered so by the judge, by the invitation virtually 
given to him and every body by this his hired instru- 
ment and accomplice, — ^would receive the contem* 
plated reward for his dishonesty : here, then, comes 
the remuneration and the compulsion : the remune- 
ration thus given^by the judge to the dishonest plain* 
tiff: the compulsion thus applied by the juage to 
the defendant ; and so on through any number of 
links in the chain of pleadings. 

Had justice been the end aimed at, would this 
have been the course ? No : but a very different 
one. Ko sale of dear bought strips of parchment, 
befouled by judge's lies. From the very first, no 
suit commenced but by an interview between the 
suitor and the judge. No ear would the judge 
liave lent to any person in the character of plain- 
tiff, but on condition, that, in case of mendacity, 
he should be subjected to punishment, including, 
•in case of damage to an individual, burthen of com- 
pensation. Thus, then, vanishes the distinction 
between pleadings and evidence; and of the dis- 
honest suits that then were, and now are, bom 
-and triumph, a vast proportion would have been 
killed in embryo. Of wnatever, on this occasion, 
were said by the applicant, not a syllable that 
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"^ouid not be received aad set dowd w ttidence: 
received, exactly as if fnnn a stranger to the suit ; 
and so in the case of the d^endant. Wherever it 
were worth while, in the thus written evidence, 
the now written, and above^ described unpunish* 
ably mendacious, pleadings would have their so 
uncontrovertibly beneficial substitute. 

Now for Mendacity practised. — By mendacity is 
understood the quality exemplified by any dis- 
courses by which wilful falsehood is uttered : 
habit of mendacity, the habit of uttering such 
discourse. 

Uttered by men at large, wilful falsehood is 
termed wilful falsehood : uttered by a judge as 
such, it is termed fiction : understand jtuRcial ac- 
tion. 

Poetical fiction is one thing : judicial fiction, 
anotlier. Poetical fiction has for its purpose delec- 
tation : producing, in an appropriate shape, plea<- 
mre : the purpose here a good one, or no other is 
IM>. To a bad purpose it is indeed capable of being 
applied, as discourse in every shape is. But in its 
general nature, when given for What it is, it is in- 
noxious, and in proportion to the pleasure it af- 
fords, beneficent : no deception does it produce, or 
aim at producing. So much for poetical fiction, 
now for judicial. 

In every instance, it had and has for its purpose, 
pillage : object, the gaining power ; means, decep- 
tion. It is a portion of wilful falsehood, uttered 
by a judge, for the purpose of producing decep- 
4iim ; and, by that deception, acquiescence or ex- 
ercise given by him to power not beloDging to him 
>y law4 
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If^ by a lie^ be understood a wilful falsehood^ 
utteired for an evil purpose, to what species of dis* 
course could it be applied with more indisputable 
propriety, than to the discourse of a judge, uttered 
for an evil purpose ? 

How much to be regretted, that for the designa- 
tion of the sweet and innocent on the one hand, 
the caustic and poisonous on the other, the same 
appellation should be continually in use ; it is as 
if the two substances, sugar and arsenic, were 
neither of them known by any other name than 
sugar! But the abuse made of this recommenda- 
tory word is itself a device : an introductory one, 
stuck upon the principal one. 

So much for the delusion, now for the crimi- 
nality. 

ObtainiDig money by false pretences is a crime : 
a crime which, except where licensed by public 
functionaries, or uttered by them, to and for the 
benefit of one another, is punished with infamous 
punishment. Power, in so far as obtained by fic- 
tion, is power obtained by some false pretence : 
and what judicial fiction, that was ever uttered, 
was uttered for any other purpose ? What. judicial 
fiction, by which its purpose has been answered, 
has failed of being productive of this effect? 

If obtaining money by false pretences is an im- 
moral practice, can obtaining power by false pre- 
tences be anything less so ? If silver and gold are 
to be had the one for the other, so can power 
and money ; if then either has value, has not the 
other likewise ? 

If obtaining, or endeavouring to obtain money 
by false pretences is an act presenting a well- 
grounded demand for legal punishment, so in its 
origin, at any rate, was not the act of obtaining, 
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or endeavouring to obtain, by those same means, 
power ? power, whether in its own shape, or in 
this, or that other shape ? 

As to the period — the time at which this device 
had its commencement in practice can scarcely 
have been so early as the original period so often 
mentioned: lies are the instruments rather of 
weakness, than of strength; they who had all 
power in their hands, had little need of lies for the 
obtaining of it. 

On every occasion, on which any one of these 
lies was for the first time uttered and applied to 
use, persons of two or three distinguishable classes 
may be seen, to whom, in different shapes, wrong 
was thus done : the functionary or functionaries, 
whose power was, by and in proportion to the 
power thus gained, invaded and diminished : and 
the people at large, in so far as they became suf- 
ferers by the use made of it: which is what, in 
almost every instance, not to say in every instance, 
upon examination, they would be seen to be. 

In the present instance, functionaries, or say 
authorities of two classes, are discernible. 

The authority, from which the power was thus 
filched, was either that of the sovereign, their com- 
mon superordinate— or the co-ordinate authority, 
viz. that of some judge or judges, co-ordinate with 
that of the stealers. In a certain way, by the de- 
ception thus put upon him, the sovereign was a 
party wronged, in so far as power was taken from 
any judge to whom it had by him been given. 
But tiiiis was a wrong little if at all felt : the only 
wrong felt certainly and in any considerable 
degree, was that done to another judge or set of 
judges. 
• Say stealing, - or what is equivalent, as being 



sti6itei^ than to say obtaining under Mm preteneeft. 
Ifi each instance, if deception, and by means of 
it power-stealing, was not the object of the lie^ 
object it had none; it was an effect without a 
cause. 

By a man in a high situation, a lie told for the 
purpose of getting what he had already, or could 
get without difficulty without a lie^-such con- 
duct is not in human nature. 

As to sufferings, nominal only, as above ob^ 
iserved, were they on the part of the supreme 
)and omnipotent functionary; here, supposing 
them real, no sooner had they been felt, than they 
would have been made to cease, and no memorial 
of them would have reached us. 

Not so in the case of learned brethren : stealing 
power from them, was stealing fees. Accordingly, 
when, towards the close of the seventeenth cen- 
tury, a theft in this shape had been committed, 
war broke out in Westminster-hall, and fictions, 
money-snatching lies, were the weapons. But 
of this under the head oi jurisdiction-splitting. 

There, all the while on his throne sat the king : 
that king, Charles the Ilnd. But, to a Charles 
the Ilnd, not to speak of a king in the abstract, 
-war between judge and judge for fees, was war 
between dog and dog for a bone.. 

Now come the real sufferers — the people. Sub- 
jection to arbitrary power is an evil, or nothing 
is ; an evil, and that an alUcomprehensive one. 

Now, every power thus acquired is in its 
essence arbitrary; f&r, if to the purpose of ob- 
taining anything valuable — call it mpney, call it 
power — allowance is given to a man, on any 
occasion, at pleasure, to come out with a lie; 
w'hich done, the power becomes hiis, what is it 



lie taimot do ? For Where lA the occasknii on Which 
a lie (DanQOt be told ? And, in particular, on the 
whole expanse of the field of law, no limits being 
assigned, where is the lie which, if, in his concep- 
tion, any purpose of his, whatever it be, will be 
answered by it, may not be told ? 

Accordingly, wilful fklsehoods, more palpably 
repugnant to truth, were never uttered, than may, 
by all who choose to see it, be seen to have been 
uttered, said for the purpose of obtaining power, 
hy English judges. 

Take for example the common recovery fiction ; 
a tissue of lies, such, that to convey to a non- 
laMryer any comprehensive conception of it, would 
require an indefinite multitude of pages,* after the 
reading of which it would be conceived confusedly 
or not at ietU. But what belongs to the present 
purpose will be as intelligible as it is undeniable. 

1. Descriptions of persons stolen firom, three. 
1 . Children, in whose favour a mass of immoveable 
property had been intended to be made secure 
against alienation ; eventual subject-matter of this 
property, no less thaftthe soil of all England. 

2. Landowners, by whom, by payment of the 
fees exacted from them, was purcnased of the 
judges of the court in question — the Common 
Pleas — that power of alienation which they ought 
to have gratis, or not at all. 3. Professional men, 
— conveyancers, (the whole fraternity of them) 
despoiled, in this way of a share of such their 
busmess, by the intrusion of these judges. 

Now for the falsehood — tlie artful and shame-* 
less predatory falsehood — ^by which all these^ ex- 
ploits were performed. Officiating at all times 
in the court in which these judges were sitting, 
was a functionary, styled the ctyer bf the court; 
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his function; calling individuals, in pmportion as 
their attendance was required, into the presence of 
the judges. Sole source and means of his sub- 
sistence, fees ; in magnitude, the aggregate of 
them correspondent to the nature of his function. 
Behold now the fiction. A quantity of parchment 
having been soiled by a compound of absurdities 
and falsehoods, prepared for the purpose, and fees 
in proportion received for the same, a decision 
was by these same judges pronounced, declaring 
the restriction taken off, and the proprietors so 
far free to alienate : to the parties respectively 
despoiled, a pretended equivalent being given, of 
which presently. Persons whom it was wanted 
for — (not to speak of persons not yet. in es9e, 
and in whose instance accordingly disappointment 
might be prevented from taking place) young per- 
sons in existence in indefinite multitudes, from 
whom, on the several occasions in question, their 
property, though as yet but in expectancy, was 
thus taken — taken by these same judges, whose 
duty it was to secure it to them. Now for the equi- 
valent. To all persons thus circumstanced, it was 
thought meet to administer satisfaction: it was 
by a speech to the following effect, that the heal- 
ing baim was applied. *' Children, we take your 
estate from you, but for the loss of it, you will not 
be the worse. Here is Mr Mortland^^ (that was 
always the gentleman's name) '' he happens to 
have an estate of exactly the same value : this 
we will take from him, and it shall be your's." 

Exactly in this way, on one and the same day, 
were estates in any number disposed of at the ap- 
pointed price by. these' supposed, and by suitors 
mtituled, ministers of justice. Such was the pro- 
ceeding then :^ and such it continues to this day. 
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Tbere we have one fiction : now for a parallel 
to it. Once upon a tirne^ in Fairy land, in the 
court of a certain judge, under the seat of the 
crier of the court, was a gold mine. On a touch 
given to the seat by a wand, kept for the purpose 
by the judge, out flowed at any time a quantity 
of gold ready melted, into an appropriate recep- 
tacle, and on the turning of a cock, stopt. Here 
we have a fiction, which, if it be a silly, is at any 
rate an innocent one. Be it ever so silly, is there 
any thing in it more palpably repugnant to truth 
than in that predatory^and flagitious one. 

Two points, could they be but settled, might 
here afibrd to curiosity its aliment. 

1 . Point the first. Those fictions, such as they 
are, in what number could they be picked up 
like toad-stools, in the field of common law ! By 
dozens at toy rate, or by scores, to go no further, 
they might be counted. 

Roman lawyers too, have theirs. But for every 
Rome-bred fiction, a dozen English-bred ones, to 
speak within compass, might be found. 

2. Point the second: birth-day of the fiction 
— latest hatched and let fly to prey upon the 
people — Was it the day next before that of the first 
newspaper ? Was it that of the last witch burnt or 
hanged ? Be the species of imposition what it may 
—be the field of deception what it may, a time 
there will always be, after which new impostures 
will not grow on it. But, as to the time when 
those which have root at present will be weeded 
out, this question is a very different one. 

By the operation here in question, good (will it 
be said?) good, in a certain shape, was done? 
good, for example, of the nature of that which it 
belongs to political economy and constitutional 
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law to give indication ? Be it so. But^ be it ever 
so great, good, considered as actually resulting, is 
on this occasion, nothing to the purpose : only lest 
it should be tltought to be overlooked, is mention 
thus made of it: the only good. which is to. the 
purpose is the good intended. 

Lastly, as to certain ulterior uses of this species 
of poetiy to the reverend and learned poets. Those 
of the coarsest and most obvious sort — power-steal- 
ing and money-stealing — having been already 
brought to view. 

To complete the catalogue, require to be added, 
r--l. Benefit from the double fountain, constituted 
as above. 2. Benefit from the thickening thus 
given to confusion. 

1. First, as to the double fountain. A juggler 
there was, and a fountain he had, out of which at 
command flowed wine, red or white, without mix- 
ture. This reality, for such it is, may help to ex- 
plain one use, and that a universally applying one ; 
the purpose, whatever it be, is it by the truth that 
it is best served ? The argument is drawn from the 
truth side. Is it by the fiction ? Side from which 
the argument is drawn, the falsehood. 

Such being the emblem, now for the application. 
Be the mess what it may, truth is always the sub- 
stance of it ; lies, how coarse and gross soever, but 
the seasoning. The purpose, whatever it be — is it 
by the fiction that it is best served ? From the fiction 
side it is that the argument is drawn : is it by the 
truth alone that the purpose can be served ? It is 
to the truth, with whatsoever reluctance, that 
recourse is had. Thxx^ quacunque via data^ as the 
law Latin phrase has it, the point is gained. 

2. Lastly, as to the benefit from the confusion 
that, proportioned to the extent^o which non-con- 
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ception, or what is so much better, misconception 

in regard to the rule of action, has place on the part 

of those who are made to suffer, in proportion to 

their non-compliance with it, the particular interest 

of Judge and Co. is served: these are propositions, 

of which the whole substance of this our humble 

Petition is one continual proof. That the giving 

to these tv/o so intimately connected states of 

things the whole policy of this class of politicians 

haiS from first to last been universally directed, is 

another proposition, to which the same proof 

applies iti^lf with the same force. But to say that 

by and in proportion to the degree of confusion that 

has place in the aggregate mass of ideas produced 

by the aggregate mass of discourse, expressed in 

relation to the subject and received, this same 

purpose is answered, is but to say the same thing 

in other words. 

If, to the intelligibility of that which is here said 
about unintelligibility, any addition can be made 
by the sort of imagery so much in request, out of 
each one of Judge and Co. 's double fountains, rises 
at all times a thick fog. Say each one for another 
will be brought to view, namely, under the head 
of device the eleventh — Decision on grounds far^gn 
to the merits. 

V.~-2>m(?e theffth. Oaths , for the establishment of 

the mendacity y necessitated. 

Tliat the ceremony of an oath is the instrument 
by means of which the licence ip commit men- 
dacity is effected, has just been stated. Now as 
to the mode of applying the ii^jstrument to this 
purpose. Nothing can be more simple. On the 
occasion of any statement, about to be made, on a 
juridical occasion, or for an eventually juridical 
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purpose, is it your wisli (you being a judge) that 
mendacity should not have place, you cause the 
individual by whom the statement is made, to 
have, just before the making of it, borne his part 
in this same ceremony: on the occasion of any 
statement so made, is it your wish that mendacity 
should hsive place, you abstain from requiring the 
performance of this same ceremony : and, at the 
same time, you give to the naked statement so 
made, whatsoever effect it suits your purpose to 
give to it. 

Not that it was for this purpose that the cere- 
mony itself was invented : for, along with the time, 
the cause of its invention is lost in the darkness of 
the early ages : all that, on this occasion, is meant 
is-— -that it is for the purpose of organizing men- 
dacity, and giving to that vice every practicable 
encrease, that the ceremony, being found already 
in use, was taken advantage of. 

Properties, which we shall now present to the 
view of the Honourable House this instrument as 
possessing, are the following : they consist in its 
being, 

1 . Needless ; to wit, for the purpose of repressing 
mendacity on judicial occasions or for a judicial 
purpose. 

2. Inefficacious^ on these same occasions. 

3. Mischievous, to an enormous extent in a 
variety of ways. 

4. Inconsistent with the received notions belong- 
ing to natural religion. 

5. Anti-rscriptural . 

6. Useful to Judge and Co., eminently subser- 
vient to their particular and sinister interest; and 
as such cherished by them. 

First as to needlessness. For the needlessness 
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of this ceremony, on the sort of occasion or for the 
sort of purpose in question, we humbly call to 
witness your Honourable House : primee in legisla- 
tion is in effect the part borne oy you. In your 
hands is the public purse : with you, with few and 
casual exceptions, laws originate. Take any law 
whatsoever, in the scale of importance what, in 
comparison with the power of making that same 
law, is the power of exercising, in relation to it, an 
act of judicature, reversable of course at pleasure 
by the powers by which the law was enacted ? 
Well then — when at the instance of the Honoura- 
ble House a law has been enacted — this same 
law, was it passed upon determinate grounds, or 
was it groundless ? To stile it groundless^ would be 
to pass condemnation on it. It having determinate 
grounds, and those grounds appropriate, of what 
then are those same grounds composed ? 

Answer. Of matters of fact, and nothing else ; 
for nothing else is there of which they can be com- 
posed. On the occasion in question, these same 
matters of fact, whatsoever titey may be, will re- 
spectively either be considered as already suffici- 
iently notorious, or not : if not, then will the exist- 
ence of them, for the purpose of this same act of 
legislation, as for the purpose of any act (^judica- 
ture, be considered as requiring to be established 
by evidence. No otherwise than in as far as thus 
grounded and warranted, can any law whatever be 
anything better than an act of wanton despotism. 
Most laudable accordingly — -unmatched in any 
other country upon earth, is the scrutinizing at- 
tention and perseverance, so constantly employed 
by your Honourable House, in the collection of 
appropriate witnesses, and the elicitation of their 
testimony. Of their testimony? and in what 
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shape ? in that which is the very be^t possible : 
oral examination, subject to counter-interrogation 
from all quarters, re-examination at any time, and 
with the maximum of correctness secured to it by 
being minuted down as elicited, and subjected af- 
terwards to correction by the individual from whom 
it emanated. Behold here a mode of proceeding, 
dictated by a real desire to elicit true, and^ appro- 
priately complete, information : the desire accom- 
panied with a thorough knowledge of the most ef- 
fectual means for the accomplishment of it. n 

Well then. For securing to each article of in- 
formation thus elicited, the same character of truth 
at the hands of each witness, putting out of the 
question the spiritual motive, what are the tem- 
poral motives which, in the shape of eventual 
punishment, in case of mendacity, your Honour- 
able House makes application of? Answer: in a 
direct shape, imprisonment only ; with or without 
Jine : in an uninjmediate and indirect shape, fine, 
for the extraction of which the imprisonment is 
the only instrument. 

Now then, as to the ceremony called swearing, 
or taking an oath. Whether it be for want of 
power, whether it be for .want of will, — (the single 
case of election judicature excepted, and thcU no 
otherwise than in pursuance of a special act of 
parliament) no use does your Honourable House 
ever make of this same ceremony. What follows ? 
Does mendacity find the Honourable House impo- 
tent? On the contrary : much more effectual is 
its power against this vice than that of ordinary 
judicature, with its expensive prosecution and se- 
vierer punishment. Why ? because, while the 
mode of elicitation employed is such as needs not 
the assistance of the ceremony, its mode of proce- 
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dure is such, as is able to cause the punishment 
•to follow instantaneously upon the offence. Yet, 
has it as yet a weakness, to which consistency will 
one day, it is hoped, apply the obvious remedy. 
Standing at the highest pitch at the commence- 
ment of each parliament, it sinks, (this indispen- 
sable power,) »as the parliament advances in age, 
till, at last, it is sunk in utter decrepitude. 

After such a demonstration of the needlessness 
of this ceremony, but for the importance and no- 
velty of the subject, other proofs might be put 
aside, as being themselves needless: important 
the subject may well be stiled, or no other is so : 
for, so long as this ceremony has place, justice, to 
the prodigious extent that will be seen, is abso- 
lutely incapable of having place. 

To the benefit of the testimony of Quakers, ever 
since the year 1696, justice has, without the bene- 
fit, of this ceremony, by various statutes, been ad- 
mitted, in cases csdled civil cases : and now, by a 
statute of 1 828, in cases, called criminal and penal 
cases. If, then, as a security against mendacity,* 
the ceremony is indispensable in the case of all 
other men, can it be needless or safely omitted in 
the case of these ? 

Moreover, on any one of these occasions, what 
is there to hinder a non-Quaker from personating a 
Quaker ? Clothed in the habit, and speaking the 
language of a Quaker, suppose a non-Quaker, by 
his evidence, giving success to Doe, in a case in 
which, otherwise, it would have gone to Roe. 
The imposture afterwards discovered, would suc- 
cess change hands ? 

On the evidence of an impostor of this sort, 
suppose a man convicted of murder and executed. 
The imposture being aftelrwards discovered, would 



40 PETITION FOR JUSTICE. 

the felony be transmuted into a non-felony, and 
the hanging operation be, in law language, de- 
clared void ? 

Not only in the case of a class of men so well 
known as this of Quakers, but in the case of a class 
comparatively so little khovm as that of Moravians, 
has justice been in possession of this same benefit, 
ever since the year 1749, by statute 22 Geo. II. 
ch. 30. 

Of detriment to justice from this allowance, in 
what instance was any suspicion ever entertained? 
Was not the assuredness of the absence of all in- 
creased danger of mendacity, from this admission, 
in civil cases, — ^was not this the cause of the ex- 
tension given to it in criminal cases ? 

So much for needkssness. 

2. Now as to inefficiency. Considered with re- 
ference to the purpose here in question, oaths stand 
distinguished into assertory oxid promissory : but, in 
both cases, the sanction is precisely the same. 
Take then, for example, oaths of the promissory 
sort : because these stand clear of various points 
of contestation, which have place in the case of 
assertory oaths : whereas in the case of a promis- 
sory oath, if violation has place, seldom does the 
fact of the violation stand exposed to doubt. 

Now then for the examples. Example the first. 
•Protestant sees in Ireland, bishops 22: arch- 
bishops 4 : together 26. Previously to investiture, 
oath taken by every bishop, promising to see that 
in every parish within his diocese, a school of a 
certain description shall have place. Of the ag- 
gregate of these oaths, what in the year 1825, was 
the aggregate fruit ? Performances 782 : perr 
juries 480. When received and communicated, 
(so at least says the solemn bffice) — ^when received 
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and commumcated, behold the preservative power 
of the Holy Ghost in these minds against perjury. 

Example the second. In England, through the 
university of Oxford, pass one half of the 12,000 
or 13,000 church of England clergy; through the 
university of Cambridge the other half. In Ox- 
ford, preeminent in uselessness and frivolousness, 
a volume of statutes, receives at entrance from 
each member as in every article of it, a security 
for observance, an appropriate promissory oath. 

Now for the effect. On no day does anv one 
of these academies tread on the pavement of that 
same holy city, without trampling upon some one 
or more of these oaths. Held up to the inexorably 
conniving eyes of the constituted authorities, has 
been the contempt thus put upon this ceremony, — ' 
held up, not by strangers only, but by members — 
not by lay-members only, but by clerical mem- 
bers : — for more than the last half century, by a 
clerical member — ^Vicesimus Knox — in a work, 
editions of which, in number between 20 and 30 
are in circulation. 

So much for promissory, oaths. To come back 
to assertory oaths. Stand forward Cmtom-house 
oaths. For demonstration of the inefficiency — ^the 
uncontested and incontestible ineflSciency — ^these 
two words supersede volumes : exacted to a 
vast extent the assertion of facts, of which in the 
nature of things it is not possible that the assertor 
should have had any knowledge. How prodigi- 
ous the benefit to finance and trade if assevera^ 
iion, with appropriate punishment in case of men- 
dacity, were substituted, and by adverse interro- 
gation, a defendant made subjectible to a limited 
loss, as by equity interrogation he is to loss of all 
he has ! Thus simple is the arrangement, by which 
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without the illusory assistance of the thus univer- 
sally contemned ceremony, finance might be made 
to assume a new and healthful face; trade be 
made, to receive changes in great variety, gene- 
rally regarded as beneficial ; and pounds, by hun- 
dreds of thousands a year — ^not to say millions, be 
saved. 

So much for needlessness and inefficaciousness. 

3, Now as to mischievoumess. Of the immense 
mass of evil constantly flowing from this source, 
a part, and but a part — ^has as yet been presented 
to the view of the Honorable House: — ^namely, 
under the last head, the head of mendacity. 

1. By so simple a process as the declining to 
act a part in this ceremony, — ^any man, who has 
beeti the sole percipient witness to a crime may, 
whatever be that crime, murder, or still worse, — 
after appearing as summoned, give impunity to it : 
without the trouble or formality, producing thus 
the effect of pardon: sharing thus with his ma- 
jesty this branch of the prerogative, and even in 
cases, in which his said majesty stands debarred 
from exercising it. 

2 . By the same easy process, in a case called 
civily may any man give to any xxmx any estate of 
any other man. 

Not quite so easy, (says somebody.) For would 
not this be a contempt ? and would he not of course 
be committed ? 

Maybe so: But when the murderer has been 
let off, or the man in the right had lost his cause, 
would the commitment last for life ? In a word 
what would become of it ? 

But to no such peril need he expose himself. 
A process there is which is still easier. " /am 
an atheist.'' He need but pronounce these four 
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words. The pardon is sealed : or Doe's estate is 
given to Roe. 

But of this, more presently. 

Behold now perjury established by law : estab- 
lished on the most extensive— established on an 
all-comprehensive scale : established by impunity^ 
coupled with remuneration altogether irresistible. 
Such is the effect of test oaths. Of these oaths, 
some are or may be assertory, some promissory, 
some assertory and promissory in one : declaration 
of opinions entertained : declaration of course of 
actions determined to be pursued, or of opinion 
determined to be entertained : to be entertained, 
spite of all conviction and persuasion to the con- 
trary. For perjury in this shape, premium the 
highest given — ^for good desert in any shape ; for 
appropriate aptitude, in the official situations, the 
most richly remunerated. Of the whole of the 
expenditure of government, a vast proportion thus 
employed in raising annual and continually in- 
creasing crops of perjuries ; and while such is the 
reward, impunity is absolute and secure. 

Oh the admirable security! A man who, with 
or without pecuniary reward has, for any number 
of years together, as above, been leading a life of 
perjury, is to be regarded — ^not only as capable, 
but as almost sure, of being stopt from giving his 
acceptance to any of the very richest rewards, the 
king's gift : stopt by the fear of no more than what 
if anything, may follow from one single instance 
of perjury, and that a compleatly unpunishaMe 
one — made to refuse for example, an archbishop- 
ridk pf Canterbury, with its 26,()00/. a year, and 
its et cateras upon et cceteras ! ! ! 

Sowing oaths and reaping perjuries is a mode of 
husbandry, in a particular instance, affected to be 
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disapproved by Blackstone. But in that inst^ce, 
compared with this^ the scale is that of a garden- 
pot to that of a field. 

Bidding thus high for perjury, is it possible that 
of the self-same man it should be the sincere wish 
to prevent it ? 

What then (says somiebody) the fear of punish- 
ment at the hands of the Almighty, — ^is that to be 
set down as nothing? The answer is, yes; on 
this particular occasion, as amounting absolutely 
to nothing : but of this presently. 

By the inducting of these same reverend, right 
reverend, and most reverend, self-styled perjurers, 
(for so they are specially declared to be by these 
their own statutes,) has been established the na- 
tional school of church of England orthodoxy. 

These things considered, and the use made of 
oaths on judicial occasions, — ^Westminster Hall, 
not to mention its near neighbourhood, may it not 
be styled the great National School of perjury? 

What then (says somebody) are all tests meant 
to be thus condemned ? Oh, no ; tests, for decla- 
rations of the party joined, by a man, on this or 
that occasion, may be useful : useful, and even 
necessary ; and at any rate unexceptionable : in 
some cases by acceptance, in other cases by non- 
acceptance, useful indications may be afforded. 
On an occasion of this sort, who are they whom 
you choose to be considered as siding with ? This 
is the question, propounded by ,the call to join in 
the declaration; and in this case no mendacity 
need have place. 

4. So much for needlessness, inefBciency, and 
mischievousness. Now as to repugnance to natu- 
ral religion. 

This supposed punishment for the profanation. 
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on whom is the infliction of it supposed to depend ? 
On the Almighty ? No ; but, in the first instance, 
at any rate, on man alone. No oath tendered, no 
offence is committed: no offence committed, on 
no man punishment inflicted. According to the 
oath-employing theory, man is the master, the 
Almighty the servant. In respect to the treat- 
ment to be given to the supposed liar, the 
Almighty is not left to his own choice. In the 
event in question, at the requisition of the human, 
the divine functionary ia made to inflict an extra 
punishment. Exactly of a piece with the autho- 
rity exercised by a chief justice of the King's 
Bench over the sheriff of a county, is the authority 
there, by, every man who has purchased it, pre- 
tended to be exercised over tne Almighty. In 
Westminster Hall procedure, the chief justice is 
the magisterial ofBcer ; the sheriff of the county in 
question a ministerial ofBcer, acting under him : 
a written instrument, called a writ, the medium 
of commimication, through which, to the sub- 
ordinate, the command of his superordinate is 
signified. 

In the case of the oath, the man by whom the 
oath is administered performs the part of the chief 
justice ; the Almighty that of the sheriff acting 
under him ; and the kiss given to the book per- 
forms the service of the writ. 

Is it by a country attorney, dignified by the 
title of master extraordinary in Chancery — is it 
by this personage that the oath is admimstered ? 
In this case, it is the attorney that the Almighty 
has for his master now ; and by the shilling paid 
to the attorney — by this shilling it is^ that the 
Almighty is hired. 

On the expectation of the addition thus to be 
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produced to the spiritual punishment appointed 
by the Almighty of himself for mendacity — on 
this r alone depends the whole of the molehill of 
adfyantage^ if any suoh there be> capable of being 
set against the mountain of evil that has just been 
brought to view. 

Of mendacity, variable is the maleficence, on a 
scale corresponding to that of the maleficent act, 
of which it is made^ or endeavoured to be made, 
the instrument : of the profanation of the cere- 
mony, the guilt, if any, is one and the same. 

Infinitely diversified in respect of degree of 
importance, are the purposes to which this instru* 
ment, such as it is, is wont to be applied. Does 
it, in its nature, possess any capacity of being, by 
its variability in quantity, and thence in form^ 
accommodated to these several purposes ? Not 
any. 

The punishment, if any, the infliction of which 
is expected, is in every instance the same, for 
which the attorney, for his shilling, draws upon 
the Almighty. This draught, will it be honoured ? 

But (says somebody) for binding a man's atten- 
tion to the importance of the occasion, some mark 
of distinction between an assertion that 2>, and 
one that is not intended to be legally operative — 
may it not be of use ? Yes, doubtless. But for 
this purpose, no such preposterous pretended 
assumption, of authority over the Creator by the 
creature, is either necessary, or in any degree 
useful. By the word asseveration, the appropriate 
extraordinary application of the faculty of atten- 
tion is already sufficiently indicated. 

On occasions of th6 sort in question, in the 
instance of the people called Quakers, by special 
allowance from the legislature, already in use is the 
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word affirmation. This word might not improperly 
serve. But the word asseverationis, perhaps^in some 
degree, preferable ; since it presents to view more 
assuredly than does the word q^rmatian, the idea 
of a special degree of attention and decision be* 
yond what has place on ordinary and compara- 
tively unimportant occasions. 

6. Now, as to repugnancy to Scripture. '* Thou 
shalt not take the name of the Lord thy God in 
vain." So says the second of the ten command- 
ments. " Swear not at all.'' These are the word^ 
of Jesus, as reported in the gospels : '^ Above all 
things y swear not.'' These are the words. of St 
James, in his Epistle. But for texts of Scripture, 
when troublesome^ there are rules of interpreta- 
tion : one of them is, the rule of contraries. 

Says God to man, — thou shalt not perform any 
such ceremony. Says man to God — I do perform 
this ceremony, and thou shalt punish every instance 
of disregard to it. Suppose the Almighty pre- 
pared to punish every or any instance of disregard 
to this ceremony, you suppose him employed in 
sanctioning disobedience to his own express com- 
mandments. 

If^ to the compellers of such oaths, punishment, 
in a life to come, were at all an object of consider- 
ation, the punishment attached to disobedience — 
to commandments thus plain and positive, would 
produce in their minds an impression rather more 
efficacious, than what has been seen produced, as 
above, by the punishment supposed to be attached 
to a disregard for the purely human and recently 
invented ceremony. 

But, for the use of so useful an instrument oX. 
profitable maleficence, no punishment is too great 
to be encountered. " The punishment" (say they,) . 
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" what matters it ? Turning aside from it, we ex* 
tinguish it." 

The thus imagined supernatural punishment, 
has it really any efficiency in the character of an 
auxiliary to human punishment, and a security 
against maleficence in its several shapes ? If yes, 
why thus narrow the benefit producible by it? 
Why not make out at once a complete list of ma- 
leficent acts of all sorts, fit to be, in due form of 
law, converted into offSences? This done, collec- 
tively or upon occasion severally, the promissory 
declaration may be attached to them, and the book 
kissed. 

This done, and not before, consistency will take 
the place of its opposite; and the practice of 
swearing, against conviction, cease. 

6. So much for needlessness, inefficiency, re- 
pugnancy to natural religion, repugnancy to re- 
vealed religion, as well as abundancy in mischiev- 
ousness. Now for use to Judge and Co. — Multi- 
farious and extensive is this use. The capital use, 
establishment of the mendacity-licence, with the 
increase given to the profit by written pleadings, 
keeps pace with the mischievousness of the prac- 
tice, and has been already brought to view. 

But the use of oaths to the partnership does not 
stop here. The greater the quantity of immio- 
rality, in all shapes, but more particularly in that 
of injustice, the greater the quantity of his profits: 
for, the more immorality, the more transgressions ; 
the more transgressions, the more suits ; the more 
suits, the more fees. This service presents a clue, 
or say a key, which comes to the same thing, to all 
the arrangements which enter into the composition 
^f judge-made law. 

By the confusion with which the field of law 
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has thus been covered, observance of oaths, or 
breach of oaths, according as countenanced by a 
judge, being regarded as a merit and a duty; thus 
it is that judge^ have come to be regarded as in- 
vested with the power of converting right into 
wrong, and wrong into right: right and wrong fol- 
lowing continually the finger (as the phrase is,) of 
the law. 

Decency, as well as that inadequate degree of 
efficiency which their own particular interest re- 
quires to be given to those parts of the law on 
which personal security depends, join in necessi*- 
tating, as above^ sdme restraint on mendacity in 
certain cases : at the same time, their official and 
professional interest requires that, to a vast extent, 
that same security should be inefficient. By a 
compromise between these two antagonising inte- 
rests has been produced the form of the prosecu* 
tion for perjury. 

Not applying the temporal punishment but in 
the comparatively small number of instances in 
which it has been preceded by this ceremony, and 
the application of it requiring a separate suit, with 
two witnesses to give effect to it — ^a suit, of which 
the expense to the prosecutor is great; and the 
advantage, in case of success, limited to the few 
cases in which it has for its effect the reversal of 
the judgment grounded on the false testimony, 
tiiey thus make a show, and no more than a show, 
of wishing to extinguish the vice, to the propaga- 
tion of which, so far as profitable to them, their 
endeavours have been so diligently and success- 
fully directed. Bating this rare case, ere any such 
prosecution can have been instituted, signal must 
have been the triumph of passion over prudence. 
Among ten thousand peijuries committed, is there 
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SO muck as one pimished ? For ten might have 
been put a hundred, w for a hundred a thousand. 

Built originally for feasting, Westminster-hall is 
thus become the great national school for perjury. 

Picking out men, in whose breasts the aversion 
to menda<^ty is strongest and most incontestible — 
picking out these men, and expelling them from 
the witness's box, with ignominy stampt on their 
characters — is another service extracted by Judge 
an4 Co. from this ceremony. 

In the instance of one hsdf of that order of men, 
who are so richly paid for professing to impress 
morality, in all its shapes, upon the conduct of the 
rest of the community, the universality of habitual 
perjury ha& been already brought to view. 

One of those suits, which the existing system, 
engenders in such multitudes — a suit in whicb 
one of the parties is conscious of being in the 
wrong, has (suppose) place. One percipient wit- 
ness there is, whose testimony, were he admitted 
aa a narrating witness, i^ on good grounds believed 
by this dishonest suitor to be an atheist. But, 
atheist as he is, nothing does it happen to him to 
have, or to he so much as supposed to have, to 
bias him, and warp his testimony one way or the 
other : and no man is maleficent without a motive. 

ABSwering to his call, this man places himself 
in. the witness's box. The learned counsel has his 
instrtictions. Sir, (says he) do you believe in a 
God? What follows? Answering falsely,, the 
proposed witness^ is admitted : he can not be re- 
jected : answering truly, he is silenced, and turned 
otit with ignominy. The martyr to virta^ the 
martyr to veracity^ receives the tiieatment given to 
a convicted felon. 

The atheist was unseen and silent. These law* 
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yers dri^ him imta broad daylight, and force into 
the public miiKl the poison from this coafessing 
and thus corrupting tongue. 

What will not the advocate do— what will not 
the fee*fed iudge support him in doing — ^for their 
fees ? An inquisition, this high commission court, 
, all over. For the purpose of thus punishing the 
offence, they create it: themselves accessaries 
before the ^aict : themselves suborners. 

Individuals they thus invest with the power of 
pardon — thus do these sworn guardians of the 
king's prerogative. Individuals? and what indi- 
viduals ? In the first place, these same atheists ; 
in the next place, all Christians and other theists, 
whom they have succeeded in rendering menda- 
cious enough to pretend to be Atheists. 

A murderer (suppose) is on his trial : necessary, 
to bis conviction is the testimony of an individual,- 
who has just mounted the box. Before the oath 
is tendered, " First (may it please your lordship,) 
let me ask this man a question," says the counsel 
for the murdereFi Thereupon comes the dialogue. 
Counsel^ — *' Sir ! Do you believe in a God ?" Pro- 
posed witness — *' No, sir." Judge — ** Away with 
him; his evidence is inadmissible." Out walk 
they, arm*in^arm, murderer and atheist together, 
laughing: murderer, to commit other murders, 
pregnant with other feesv 

Robbers in gangs go about (suppose), and to 
suppress testimony, murdering all wliom they roby 
and all who are supposed by them to have seen or 
to be about to see them rob. On being taken, one 
of them (suppose) tuim^ king's evidence. Question 
by prisoiier or prisoner's counselr—Do you believd 
in a God? Answer in the n^g^tive : ojfiT goes the 
witness, and off with him goes the prisoner. Will 
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it be said, that the copdition, not having been per- 
formed, that is to say, the procurement of the de- 
fendant's conviction, the pardon will not be granted,, 
and the accomplice will be hanged ? Not iie, in- 
deed. No sooner does any one of these murderers 
enter the witness box, than, by Judge and Co., if 
not an atheist already, he is thus converted to athe- 
ism. The consequence is — the necessary evidence 
being thus excluded, the virtual pardon of the 
whole gang — ^this man along with the rest — takes 
place of course. 

Another use to Judge and Co., from the all-cor- 
rupting ceremony : the shilling per oath received 
for the administration thereof: the shillings in 
front, with pounds, in many cases, in the back 
ground. Hence, patronage, with reference to the 
situations in which this profit is received. Con- 
siderations these, by no means to be neglected. 
Wbat is there that i? ever overlooked in the ac- 
count of fees ? 

Another case. An instrument in the hand of 
hypocrisy — an instrument to cajole a jury with — 
is another character in which the ceremony is of 
special use to a judge. It forms a charm, by the 
fence of which, transgression in every shape is 
rendered impossible to him. Gentlemen of the 
jury, you are upon your oaths : I am upon mine. 
Mine calls upon me to do scr and so, quoth the 
ermined hypocrite : out comes thereupon what- 
ever happens to suit his purpose. On any ade- 
quately great occasion, appropriate gesture— ap- 
plication of hand Xo bosom, might give increase to 
stage effect. Speaking of a noble lord, as having 
been saying so and so — "My lords," (said a judge 
once) " he smote that sacred tabernacle of truth, 
his bosom." Your oath ? What oath ? Who ever 
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saw it ? Where is it to be seen, unless it be pii the 
back of the roll on which is written the body of 
your common law? One of three things. Either 
you never took any such oath at all, or if you did, 
it was either a nugatory or a maleficent one.: a 
promise, for example, on all occasions to make 
sacrifice of all other interests to the interest of the 
ruling one. An old printed book there is, intituled 
The Book of Oaths : and of one or other of these 
two descriptions are the several oaths therein 
stated as taken by judges. At any rate, whatever 
oath you took, if any, in no one's presence was it 
taken but that of him by whom it was adminis- 
tered. In what bettef light, therefore, than that 
of a fresh act of mendacity and imposture, can any 
such mention of an oath be ever regarded by a 
reflecting j uryman ? 

So much for the punishment of mendacity under 
the existing system. Now suppose a system sub- 
stituted, having for its ends in view the ends of 
justice. Great beyond present possibility of con- 
ception would be the security which, against fraud 
and deception would be given, by attaching pu- 
nishment to mendacity. In whatever instance 
mendacity had been uttered, either on a judicial 
occasion or for a judicial purpose, punishment 
would stand attached to it of course. Against 
fraud and maleficent deception, to whatsoever pur- 
pose endeavoured to be applied, great not only 
beyond example but beyond conception would be 
the security thus afforded. Oaths and perjuries- 
abolished, punishment for mendacity would be at 
liberty to bend itself, and would of course bend 
itself to the form of every offence, to every modi- . 
fication of which the evil of an offence is suscepti-', 
ble. Judicial is the occasion, in so far as it is in 
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the course of a suit actually commenced, that the 
assertion is elicited : j udicial the purpose y that is 
to say, the eventual purpose, where the assertion 
is uttered for the purpose of being eventually em- 
ployed as evidence, should ever a suit have place, 
on the occa^on of which it might serve as evi- 
dence* 

Take, for instance, a false recital in a coovey- 
ance, in an engagement meant to be obligatory ; 
false vouchers in accounts. 

Thus in the case of a voucher. ReceptOT in 
account with creditOT, produces from Venditor or 
from Faber a voucher^ acknowledging the receipt of 
a sum of money for goods furbished to Receptor, 
to be employed in the service of Creditor. In fact, 
he has received no more than half the sum : the 
other half being undue profit divided between 
liiem. Under the existing system,, on evidence in 
no better shape, are accounts audited : evidence 
received ^s conclusive, the mere production of a 
receipt. To creditor in this case what difference 
does it make whether it be by a forged receipt that 
he is defrauded of this money, or by a falsely as- 
serting, though genuine receipt, as above? Yes^ 
for no such false assertion is there any punishment 
appointed under the name of punishment : under 
the name of satisfaction, refunding of the undue 
profit, yes. But for this a suit in Equity is ne- 
cessary ; a suit in which, for the recovery of five 
shillings, at the end of five years, or in ciase of 
appeal ten years, creditors may have to advance 
500/. or 1000/., losing in case of success a fourth 
part of the money in unallowed coste. On no 
better security against fraud than this have public 
accountants received discharges for hundi^s of 
millions of pounds. 
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Ooi . the ground of any such voucher^ any such 
Vem^i&r or Faber might be made exHmifKihle at 
any time^ and in case of original fraud, as above, 
or false asseveration in the course of the examina- 
tion; punishable according to the quality and 
quantity of the wrong. 

Fraudulently or otherwise mendaciously false 
recital in conveyances, in engagemi^its meant to 
be obligatory, (includixig contracts) — ^fidsehood in 
the recitals of instruments, in which registration of 
obligatory dealings of either of thpse two claries 
is performed, newspaper or other paper under 
false denominations, printed and. circulated for the 
purpose of influencing the prices of public secu- 
rities^ — all these vehicles of falsehood would thus 
receive a mode and degree of repression at present 
unexampled and until now unconceived. 

Thus intimate is the connection between lega- 
lized swearing and fraud : in a word, .as has been 
seen, between this compulsorily and irresistibly 
legalized vice, and crime and immorality in every 
imaginable shape: with lawyer's profit fnHQ every 
imaginable source. 

Swear not at all ! Cease to take the name of the 
Lord in vain — by these commandments, repeated 
every day at table, with or without the grace before 
meat in every house, — ^more would be done towards 
the extinction of crime and immorality, than would 
ever be done by preaching, though every house 
were to have a pulpit in it. 

How long will men continue to seek to cause 
G6d to apply a punishment he had no intentbn of 
applying ? To cause him, say rather to farce Mm, 
leaving only the time and the quantum to his- 
choice ? For, on the ceremony performed the ever* 
larttng punishment is assumed to follow asalliiBg 
of course. 
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When will legislators and judges cease to be 
suborners of perjury? Of perjury on an all-corn* 
prehensive scale ? 

The passion for these universal oaths, and (which 
is the same thing) for perjuries, can there be no 
means of administering to its gratification with- 
out the boundless expenditure of crime, immo- 
rality, and consequent misery ? If without the 
special and specific mischief produced in so 
many shapes as above, simple oaths, with cor- 
respondent peijuries will content them, perjuries of 
botn sorts, assertory and promissory, they may 
have their fill of. Each man may perform them 
for himself, and he may have strings of beads to 
tell them on: each man may thus perform them 
for himself; or, in proportion to his opulence, he 
may, for adequate remuneration, cause them, in 
any desirable quantity, to be performed by others. 
By means of pre-established sigds, he might even 
for this same purpose press into the service the 
powers of machinery and steam. He might per- 
form them in the Chinese style : and for every oath 
taken, have a saucer broken : and thus at no 
greater expense than the sacrifice of religion, mo- 
rality, and happiness, confer a benefit on that 
branch of trade. For the loss by assertory perju- 
ries, amateurs might indemnify themselves by 
increase given to the stock of promissory one&. 

If this be not agreeable, let all hitherto published 
editions of the Bible be called in, and appro- 
priately amended editions substituted. Out of, 
'^ Thou shalt not take the name of the Lord thy 
God in vain," let be omitted the word not. For 
" Swear not at all," after the word swear, let be 
' inserted the words stvear and cause swear, whatever- 
you will, whenever by you or yours anything 
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is to be got by it. Thus would be wiped clean 
the irreligiousness of the practice ; and nothing 
would be left in it worse than the immorality 
of it. 

Not inconsiderable is the service so recently 
rendered by the extending to cases styled criminal,* 
the admission so long ago given to Quakers' and 
Moravians' evidence. Yet how inadequate, and 
thence how inconsistent the remedy, if it stops 
there ? 

Finally, in whatsoever is now deemed and taken 
to be perjury, guilt, over and above that which 
consists in the mendacity, either has or has not 
place : if guilt there is none, then, by the suppo- 
sition, the ceremony by which the mendacity is 
• constituted perjury, is of no use : if guilt there is, 
we humbly pray that whatsoever by the Honour- 
able House can be done may be done towards ex- 
onerating us and the rest of his Majesty's subjects 
from the burthen of it : and in particular, such of 
us, whose destiny on any occasion it may be to 
serve as jurymen : for if in perjury there may be 
guilt, we see not how, by men's sitting in a jury- 
box, it is converted into innocence. 

Accordingly, that which, in relation to this sub- 
ject we pray for, in conclusion, is — that by the 
substitution of the words affirm and affirmatioHy or 
asseverate and asseveration^ to the words swear and 
oath, all persons at whose hands, on a judicial 
occasion, any declaration in relation to a matter 
of fact is elicited or received, may be put upon 
the same footing, as, in and by the statute of the 
9th of his present majesty, chapter 30, Quakers, 
and Moravians are, in respect of matters therein 
meiitioned : and that, on no occasion^ on which, 
in the course, of a trial, a person is called up<m to 
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deliver evidence, any question be put to him, 
having for its object the causing him to make 
declaration of any opinion entertained, by him on 
the subject of religion. 

Now for the petty juryman's oath. Assertory 
or promissory ? to which class shall it be aggre- 
gated? As the interval between promise and 
performance lessens, the promissory approaches 
to. till at last it coincides with« the assertory. 
Assertory, beyond doubt, is the witness's oath: 
as clearly would be the Juryman's, if the verdict 
followed upon the hearing of each witness's testi* 
mony, as promptly as the delivery of that same 
testimony follows upon the performance of the 
swearing ceremony. 

Of this instrument the inefficiency as to the 
production of tlie professedly desired effect — that 
is to say, the exclusion of mendacity, — ^its 'effici- 
ency, on the contrary, as to the production of 
the opposite effect, with the perjury in addition 
to it, — these are the only results, the exhibition 
of which belongs, in strictness, to the present 
purpose. But, anc^her point, too closely con- 
nected with this, and too important to be passed 
over, is its mischievousmss. Another distinguish- 
able point is the absurdity of this part of the insti- 
tution : and without bringing this likewise into 
view, neither the inefficiency, nor the whole of the 
mise^iency, can be brought to view. 

Indeed to show the absurdity of the notion, is 
to show its mischievousness : at any rate, if in- 
tellectual imbecility in the public mmd be a mis- 
chief, and adherence to gross absurdity a proof 
of it. 

Mark well the state of the case. Men acting 
together in a body, twelve: business of the. body i 
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declaration of an opinion on tm) matters aken in 
conjunction^ — matter of fact and matter of law. 

First, as to the matter of &ct. Subject*matter 
of the declaration, a question between A and B. 
A being either an individual, or a functionary act- 
ing in behalf of the public. On a certain occa* 
sion, at the time and place in question, did an in- 
dividual fact, belonging to a certain i^pecies of 
facts, take place or not ? This species of fact — is it 
of the number of those in relation to which provi- 
sion has been and continues to be made by such 
or such a portion of the law ? 

) Of this sort in every case are two points, in re- 
lation to which, each man of the twelve is called 
upon to deliver his opinion, as expressed in one 
or other of two propositions, one or the other of 
whieh, they being mutually contradictory proposi- 
tions, cannot fail of being true : laying out of the 
question for simplicity's sake the rare case of a 
sort of verdict called special. 

Yes; on the question of law: fw, the compara- 
tively rare case of a special verdict excepted, in 
the subject matter of the opinion declared is the 
matter of law included, as often as a verdict is 
delivered. Say, in cases called civil, but impli- 
citly : but in cases called penal, as often as the 
veodict is against the defendant, most explicitly. 
For, in the legal sense of the word guilty, (which 
is the only sense here in question,) be the act 
what it may, doing it is not being guilty, unless 
that act stands prohibited by some law: really 
existing law in the case of written statute law : 
feigned to exist in the case of common law, in this 
one of the four or five different meanings of the 
word. 

Be tibe subject matter of opinion what ft may — 
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be the class of men what it may — ^be the number of 
them what it may — to cause them to be all of 
one mind, all you have to do is to put into their 
heads the opinion it is your wish to see adopted, 
and having stowed them in a jury chamber, keep 
them till they are tired of being there. 

In what abundance might not time, labour, and 
argument — ^all these valuable commodities — thus 
be saved ? Take the uncertainty of the law : this, 
if not a proper subject for redress, is at any rate, 
in no inconsiderable degree, an actual . subject*, 
matter of complaint. Make but the full use of 
the Jury boxes, or* though it were but of one of 
them, this uncertainty may at command be changed 
into unanimity; and this unanimity, if not the same 
thing as the certainty, will at any rate be the best 
evidence of it ; or, at any rate, the best consola- 
tion for the want of it. 

Having taken them up from these several 
courts — taken them up from the seat of aggregate 
wisdom, which they occupy altogether, — pass 
through this machine the twelve judges, you save 
arguments before these sages ; pass through it the 
members of the House of Lords, you save argu- 
ments on appeals, and writs of error before the 
House of Lords. 

To return to the unlearned twelve. , To each 
one of them, application is at the same time made 
of two distinguishable, two widely different, in- 
struments. 

One is the oath. Of the application made of 
this instrument, what in this case iis the object ? 
To secure, in this instance, verity to that declara- 
tion of his which is about to be made. 

2. The other instrument is a certain quantity of 
pain: pain, according as he and the others com- 
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port themselves ; increasing, in a quantity propor- 
tioned to the duration of it, from the slightest 
imaginable uneasiness, to a torment such as, if 
endured would extinguish life : but which no man 
in the situation in question was ever known, or so 
much as supposed, to have endured. 

A compound of several pains is this same pain : 
principal ingredients, the pains of hunger and 
thirst : slighted and first commencing ingredient, 
the pain of privation, consisting in the non-exer- 
cise of whatsoever other occupations would have 
been more agreeable. 

. Under these circumstances, if so it be, that, as 
soon as the evidence with the judge^'s observations 
on it, if any, are at a close, either of the two 
mutually opposite opinions is really entertained 
by all of them, on the part of no one of them does 
any breach of his oath take place ; as little; on the 
part of any one of them, d^ pain in any degree 
take place : the verdict is pronoii;tnced by the fore- 
man, without their going out of ithe^box. 

But, as often as, instead of their delivering their 
verdict, thej^ withdraw into the room prepared for 
them^ then it is that a difference of opinion has 
place ; and then it is that, on the part of all twelve 
of them together, the appropriate operations begin 
to be performed. Then it is that, to an indefinite 
amount, all twelve are made to suffer, that that 
same number of them, from one to eleven, may 
be made, and until they have be6n made, to utter 
a wilful falsehood, and thud break the oath which 
they have just beeft made to take, under the 
notion of its preventing them from uttering this 
same falsehood. 

True it is, that if any one of them there be, in 
whose instance pain has had the effect of causing 
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faim DO longer to entertain the opinion first eniter-^ 
tained by hi&i, but to entertain, instead of it, the 
opposite opinion declared by the verdict, no such 
falsehood will in his instance have been uttered » 
But exists there that person who can really believe 
that, in the case in question', pain can have any 
such effect ? 

And even suppbsin^g the effect produced, where 
is the benefit to justicfe? Of the two opposite 
verdicts, to which is it that the pain will produce 
the transition t for it presses upon the whole num-^ 
ber of them. Upon the adoption of the verdict 
eventually delivered^ as well as upon the opposers 
of it ; and whichever of the verdicts it be that i« 
thu« adopted, what reason can there be for re- 
garding this as being more likely than its opposite 
is to be the proper on«? 

But though to produce a change iit the opinion 
really entertained is a thing which pain cannot 
do in the instance of atiy one, yet to produce a 
change in the opinion declared to be entertained',' 
is a thing which pain, and this very pain, not only 
can do in the instance of some one of them,, but is 
even known not unfrequently to have done in the 
instance of all but one. 

Of this so triumphantly trumpeted, so anxiously 
preserved, and so zealously propagated unanimity, 
what then as often as the jury quits the box is the 
result? Answer — two doses: one composed of 
pains, the other of wilful falsehood and perjury. 
The dose of falsehood, some number, from one 
to eleven, are made to swallow ; the dose of pains,^ 
all tvirelve : all thiis without the least imaginabie 
benefit to justice. 

The verdictj with the opinion expressed by it, 
being given, comes now the questions— 'in what 
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way is it, that, on that side, and not on the other, 
the victory terminated? Answer — In this: the 
foreman, having been the object of the general 
choice, the person the most likely to prepare for 
acceptance one of the two verdicts, is this one. 
If then by any one or more of them the opposite 
opinion is entertained, deelaration will of course 
be made of it by all those who entertain it, and 
the number on each side will thus be seen at 
once. 

Whereupon it is, that if to any one of them a 
reason occurs, which, as appears to him, has not 
been brought to view. by aavocate or judge, natu- 
rally and generally, every one who has in his own 
mind any such reason, will out with it. What in 
this case does doubtless now and then happen is, 
that after all the observations delivered by the 
experienced advocates and judge together, have 
failed to produce the impression in question, an 
observation produced by one of the comparatively 
inexperienced jury has succeeded. But this case, 
though sometimes exemplified, cannot be stated 
as the common one. 

The oath to make a man speak true ; the tor* 
ture to make him speak false. Such is the eon* 
trivance. A two-horse cart ; the horses set back 
to back, with the cart between them : in this 
behold its parallel. 

A contest (and such a contest !) between will 
and will ; and by whom set on foot ? By the 
creator of the unanimity part of the institution. 
And by whom kept up ? By the supporters of it. 

In the declaration of the opposing will, others, 
in any proportion to the whole number, may have 
joined ;. thereupon has the pain coi^tinued to be 
endured by all» ttll those on one (nde, umajble any 
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longer to endure it, have gone over to the other 
side. '•> ' 

Exists there that man, in whose opinion, by the 
power of pain, any such change of the judgment 
from one side to the other ever had place ? 

Exists there that man, in wiiose opinion, on any 
future occasion, any such effect from such a cause 
is probable ? 

So much for opinion : now for experience. Ex- 
perience says, that, while in this assembly, in 
which there is torture to produce it, unanimity 
thus constantly takes place, — in another, in which 
there is no torture to produce it, instances in 
abundance are continually happening in which it 
does not take place. 

It is by the institution of another sort of jury — 
the grand jury — that the experience is furnished. 
Every day, where this institution has place, before 
these same petty jurymen, in number exactly- 
twelve, had pronounced their pretended unani- 
mous opinion on that same question, under the 
name of grand jurymen, in number from thirteen 
to twenty-four inclusive, with dissentient voicies, 
in any number, from one to eleven inclusive, had 
been pronouncing theirs. 

Yet, only on one side does a grand jury hear 
evidence; on the two opposite sides the petty 
jury. In the opposition and conflict, which in 
the petty jury case has place, is there anything 
tliat is of a nature to rejider coincidence of opinion 
the more assured ? — ^more assured than when the 
evidence is all on one side ? 

Now, if in either of these cases, there could be 
the shadow of a reason for the compulsory unani- 
mity, in which case would it be? In the case of 
the grand jury assuredly, rather than in that of the 
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petty jury. Why? Because, in the grand jury, 
as above, only on one side is evidence ever heard : 
in the petty jury constantly on both^ sides. Is it 
by conflict in evidence that agreement in opinion 
is more apt to be produced than by agreement in 
evidence ? 

Such being the absurdity of the device, such 
its ineflSciency to every good purpose, behold 
now the bad purpose* in relation to which it. is 
efficient. One case alone excepted, of which pre- 
sently. 

1. First as to justice. Assured possessor of 
the irresistible evil, the fabled wishing-cap is 
yoUrs : enter in triumph into any jury box you 
please : on your will depends the verdict. 

Compared with this power of yours, what is the 
influence of the most skilful judge ? He can but 
cajole: you necessitate. Behold how sure your 
success, how small the cost of it. Every time 
the jury have staid out of court so much as an 
.hour, not to say every time they have gone out 
of court at all — there has been a difference of 
opinion, and next to a certainty, perjury. In no 
one instance endurance of the uneasiness for so 
long a term as forty-eight hours has ever been 
known. Yours being the verdict, behold in this 
sufferance the limits to the utmost price you can 
have to pay for it. . 

Man of desperate fortunes ! would you retrieve 
them ? In civil cases, as often as it happens to you 
to be on a jury, and the value at stake is such as 
makes it worth J^our while, if on the wrong side 
there is consciousness of wrong, and the case next 
to a desperate one, the more depraved the cha- 
racter of the wrong-doer, the more assured you 
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will be that an offer to share it with you will not 
be refused. 

In penal cases, keep on the look-out for the 
richest criminals. 

Defendant, with another man's money in your 
hands, look well over the jury list : observe whe- 
ther there be not this or that one of them, whose 
surely effectual service may be gained by appro* 
priate liberality. 

Murderer, incendiary, go through the whole 
list : if one experiment fails, pass on to another : 
you have nothing to lose by it : you have every- 
thing to gain by it. 

II. Now as to religion. Behold the effect 
here. 

Lowering the efficiency of the religious sanc- 
tion in its natural and genuine state, clear of this - 
spurious pretended additament, is or is not this 
an evil ? In no known instance has the force of the 
oath had the effect of causing the torture to be en- 
dured for so long a time as eight-and-forty hours. 
Thus weak being the religious sanction, even with 
the benefit of this reinforcement, what would be 
the amount of its influence, if operating alone ? 
Next to nothing would decidedly be the answer, 
were it not for the torture. But, by the torture, 
this argument in proof of the inefficiency is, 
at any rate, weakened if not repelled altogether. 
For, from the insufficiency of the religious sanc- 
tion to prevail over pain when screwed up to such 
a pitch as to extinguish life, it follows not thkt 
any such insufficiency has place where no such 
pain, has place. Oath or no oath, perjury or no 
perjury, scarcely will any man apprehend for him- 
self, at the hands of the Almighty, punishment 
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for non-fulfilment, of an obligation, for perform- 
ance of which the physical capacity will, in his 
eyes, be altogether wanting : at any rate, scarcely 
will it to any man appear probable, that, to any 
considerable extent, the obligation will, in quality 
of a cause of such endurance, have been capable 
of producing any considerable effect : or accord- 
ingly, that it is consistent with Almighty wisdom 
to employ it to such a purpose. And, as to the 
cessation of the endurance after a duration com- 
paratively so short, why make an attempt, the 
success of which is plainly impossible ? 

That in these considerations there is more or 
less of reason will hardly be disputed. But, from 
this it follows not, that they will present them- 
selves to everybody : and, in every eye, to which 
this, or something to this effect, does not present 
itself, the effifciency of the religious sanction in its 
natural state will, to say the least, be by this sup- 
posed reinforcement, greatly weakened, not to say 
reduced to nothing. 

By these considerations is moreover suggested 
a course of experiment, by which, on the degree 
of efficiency, if any, on the part of this ceremony, 
no small light would, it should seem, be cast. 
Continuing to apply the torture as at present in 
all instances, apply the ceremony in some, omitting 
it in others : then, let observation be made of the 
proportionable number of instances, in which the 
jurors betake themselves to the retiring room, and 
of those in which they do not : and in regard to 
those instances in which they do give this proof 
of the eflSciency of the religious (not forgetting 
the moral) sanction, minute down the length of the 
endurance. 

Of those right reverend persons, who, as above. 



68 PETITIOX FOR JUSTICE. 

had sworn, each of them, to set up, and endow 
schools, — the majority are known to have actually 
forborne to commit the correspondent perjury. 
But, as to jurors, on the part of all those who have 
ever sworn to forbear to express an opinion op- 
posite to their own, notwithstanding all torture—-- 
in other words, to forbear from perjuring them- 
selves, what instance was ever known of such 
forbearance ? Conclusion, this. Supposed, a pre- 
tended effect of this spurious additament strength- 
ening the instrument it is added to : real effect, 
weakening it. 

Mark now the sort of charity which the una- 
nimity part of the institution, and the use of siich 
an instrument as the oath for the production of the 
effect, proves and inculcates : proves to have exist- 
ence on the part of the creators and preservers of 
it : inculcates into those minds to whom the force 
of it is applied. Numbers (suppose) eleven on 
one sid*e, one alone on the other. Says the one 
of them now to himself — do what the others may, 
never will I perjure myself. Saying this, does 
he not at the same time say this also : Yes — these 
my brethren, eleven in number — all these I will 
make perjure themselves : damned I will not be 
myself: but damned shall be these my brethren. 
If the word damned be not the proper one, substi- 
tute, ye who object to it, substitute that which is. 

Ye — if after this exposure any such there be — 
Ye, who persisting in the application made of the 
ceremony : in the application made of it, in any 
case, and in the case of jurymen's oaths in par- 
ticular, — do really believe, that, for every instiance 
of peirjury, a punishment over and above that for 
simple mendacity, will in the life to come be suf- 
fered by the delinquent, — think of the magnitude 
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of the evil, which you are endeavouring to perpe- 
tuate! take balance in hand and say — whether, 
by the application thus made of the ceremony, it 
is in the nature of the case, that good, in any such 
quantity as to outweigh the evil, should be pro- 
duced. 

Take any man by whom, in any instance, this 
perjury has been committed : either he believes 
that punishment in the life to come will attach 
upon him, or he does not : if not, then is the oath 
in its professed character, in the instance in ques- 
tion, compleatly ineffective: if he does, think 
then of the suflPering which it produces. Inefficient 
or mischievous, (and who can say to what a degree 
mischievous ?) such is the alternative. 

Now for the benefit from this unanimity : mean- 
ing now the benefit — if not to the creators, to the 
preservers and promoters. 

To entertain any such opinion, as that by pain, 
unanimity of real opinion, on the part of every or 
any twelve men is actually produced, may be or 
not be in the power of human folly. But to pro- 
duce the desire and the endeavour to cause this 
same opinion to be entertained, is but too much 
in the power, and too abundantly in the practice 
of. human knavery. To the existing system of 
English-bred jury law in general, and to this part 
of it in particular, continues to be ascribed this 
miracle. Then comes the practical use. A sys- 
tem by which such miracles are at all times 
wrought, and these miracles such delightful ones, 
— how impossible is it to change it for the better I 
how dangerous to meddle with it. 

In so conspicuous a part as this, no change ia 
the English-bred judiciary procedure system could 
be so made or attempted^ without drawing the 
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public eye upon the whole of it : but, let but the 
public eye pervade the whole of it, behold it falls 
to pitees. 

Such of Judge and Co. was the end in view, and 
such to Judge and Co. has been the use. Such 
moreover it will continue to be, so long as jurors 
shall continue to be made of clay, and judges the 
potters working it. But under their hands, thanks 
to their carelessness, it has grown and continues 
to grow stifFer and stifFer. While teaching these 
their pupils thus to contemn the law, these sages 
have themselves fallen to such a degree into con- 
tempt, that the scholars themselves have at length 
begun to contemn their own teachers. Every day 
is this contempt increasing : and if so it be, that 
contempt of a bad system is necessary to the sub- 
stitution of a good one, a more beneficial result 
than these two conjoined, cannot be wished for. 

Thanks to this carelessness ? Yes : for it is by 
arbitrary power above, that the arbitrary power 
below, superior on many occasions to that of its 
creator, has or hath been seen created. By arbi- 
trary power in one quarter or the other, thus it is 
that everything is done : in both, the law is tram- 
pled upon. Of the mixture of oaths, perjury and 
torture, this is one eflfect : so far therefore of the 
oaths. 

Blind and speechless acquiescence, under an 
absurd tyranny, being the result, by what process 
of reasoning were the inventors led to expect it ? 
Answer — ^by the following. On each occasion, 
the portion of law, to which the jury are called 
upon to join in giving execution and eflfect, being 
supposed beneficial, — as, for the purpose of the 
argument it cannot but be, one thing desirable is, 
of course, that, in the instance in question, and by 
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means of the verdict pronounced^ execution and 
effect should be accordingly given to it. But, at 
the same time, another tiling alike desirable, is 
that, that same desirable effect being produced, it 
shall by the people at large be believed to be so. 

This desirable belief, if produced, in what way 
then will it be produced ? In this way. In the 
body of men thus selected, the people at large 
behold their own representatives, and moreover 
their own reporters. Better ground for their per- 
suasion than the report made by these their re-» 
porters, they cannot have. On the occasion in 
question, they, (the people,) have not themselves 
had the means of informing themselves: these 
their representatives and reporters, have. 

Now then, how to make the people believe that, 
on every occasion on which a petty jury is em- 
ployed, everything is thus as it should be ? Such 
was the problem. The solution, this : On this, as on 
any other occasion, take any considerable number 
of unobjectionable persons for judges, — the larger 
the portion of those who agree in the same opi- 
nion, the greater is found by experience the pro- 
bability of their being in the right : thence it is, 
that, on every occasion, in the majority of such 
men, the confidence is greater than in the minority. 
Still, however, remains this same minority by 
which, in proportion to its number, this so desi- 
rable confidence is diminished, and prevented from 
being entire. Now then, let but this troublesome 
obstacle be entirely done away, entire is thereby 
rendered this so desirable confidence. Well then 
— apply the torture, the minority vanishes. 

Another feature belonging to jury trial is the 
secresy of which the retiring chamber is the scene^ 
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But, not belonging to the subject of oaths/ this 
feature belongs not to the present purpoi^e. 

Would but the mendacity content them, this 
they might have without the oath : without the 
oath, the torture would give it them at least as 
surely as with. But, for such important purposes 
as above this same instrument of imposition was 
needed : and on the same occasion in particular, 
to make men by the terrific appearance shut their 
eyes, and prevent them from seeing into the absur- 
dity of the contrivance. 

In the shape of an exception, allusion has been 
made to one good eflPect of the power of conquest 
thus given to the strongest of the twelve wills. 
The good eflPect is this. A law (suppose) has 
place, by which, were execution and effect given 
to it, maleficence would be infused into the whole 
frame of government : absolutism for example, with 
all its attendant miseries. Individuals at the same 
time are not altogether wanting, each of whom, if, 
in his capacity of juryman, the law in question 
were brought before him for execution, would op- 
pose to it this irresistible will, would in a word 
apply his veto to it. By the King and the Lords 
this veto is applicable to the laws in the first sts^e 
of their progress — the stage of legislation: by 
juries, in the last stage — the stage of judicature. 

In the case of offences stiled political^ and in 
these perhaps alone, is its usefulness indispen- 
sable, as it is concentrative : meaning, by poli- 
tical offences, those by which the effective power, 
of the functionaries exercising in chief the powers 
of government, is struck at : treason, for example, 
sedition, and political defamation : meaning, ^ in 
this last case, acts striking at the reputation of men 
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ill official situations, considered as such, in wbich 
class of cases, constituting as it does the main, not 
to say sole security against absolutism, rather than 
part with it, better it were to endure much more 
than the evil of it in all other cases. 

That by the fear of punishment at the hands of 
the Almighty, no such endurance to the amount of 
two days, has ever been produced, is indeed matter 
of demonstration: since, as above observed, to 
that amount, in no instance whatsoever has the 
effect been produced at any time. 

But that in instances relatively not unfrequent, 
by sympathy for the happiness of the community 
at large, corroborated by. antipathy towards men 
regarded as acting in hostility to it, instances of 
endurance such as have actually been productive 
of this good effect, there seems reason sufficient 
to believe to have had place. 

To this generous self-devotion does the country 
appear to be altogether indebted for such portion 
of actual though unsanctioned and ever precarious 
libferty; sole security for all other salutary libeilies 
the press is in possession of. 

That but to too great an extent the abovemen- 
tioned disastrous supposition stands verified, is 
but too undeniable. Under the existing system^ 
take away this irregular power of the jury, neither 
are laws wanting, nor power conjoined with will 
to give execution and eflfect to them, sufficient to 
convert the form of government, such as it is, into 
as perfect an absolutism as anybody could desire. 
"^Determined instruments of absolutism, — and, as 
such, with scarce an exception, determined and 
inexorable enemies of the press, have at all times 
been — ^all English judges : accordingly, on every 
occasion of a prx)secution for a so-called libel, in 
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which censure m any shape has been applied to 
the conduct of any public functionary, in that 
same proportion has been the constancy of the 
directions given by them to juries, to pronounce 
for their verdict the word guilty. Yet every now 
and then has an English jury refused to render 
itself in another sense guilty^ by the utterance of 
that same momentous word. 

Now then, admitting the effect to be good, in 
what way — ^by what means, has this same deter- 
mined will been productive of it ? By contributing 
to give execution and effect to the body of the 
law? No; but by successful obstruction and 
frustration applied to it. 

Accordingly, in this instance is it any part of 
our prayer that the torture, thus applied, should 
be taken off ? No ; but that so long as the form 
of government continues what it is, it should be 
continued. 

One set of cases there is, in which the real, or 
what comes to the same thing, the supposed 
interest of the ruling few, is in a state of but too 
decided opposition to that of the subject many ; 
and to the whole extent of these cases, our prayer 
is, that this same state of thmgs, anarchical as it 
is, may continue unimpaired. 

Thus much for elucidation: to make out any 
catalogue of these cases belongs not to this place. 

Will it be said, that in some of these cases it is 
to the direction of the judge, and not to the evi- 
dence, that the verdict has been in opposition? 
Perhaps so. But, at any rate, neither are cases 
wanting, in which, with the salutary view in 
question, verdicts have been given by jurors in 
the very teeth of evidence. Upon their continuing 
prepared upon occasion so to do, depends, so to 
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us it appears, all possibility of escape from the 
jaws of absolutism. 

Not that we are not fully sensible that, in 
various particulars, the power of the jury is, in 
the nature of the institution, of essential, not to 
say indispensable service to justice ; in particular, 
in respect of the obligation it lays the judge under, 
of giving reasons for his conduct, and bestowing 
on the question the degree of attention necessary 
for that purpose; as also, the furnishing to him 
such information respecting various grounds for it, 
as he could not otherwise be in possession of. 
But, as ^n ultimate test of truth, that the least 
should possess a better chance than the most 
exercised and instructed judgment, of being the 
most apt, is a notion which we do not feel it in 
our power to embrace. But on the subject of 
juries, more will be to be said under another 
head. 



VL Device the sixth. Delay, in groundless and 
boundless lengths, established. 

Delay (need it be said) is denial, while it lasts. 
One third of the year, justice, pretended, as 
above, to be administered : the two other thirds 
not so much as pretended. Such was the state 
of things determined upon, and produced accor- 
dingly. 

A calculation was made : one third of the year 
was found to suffice for getting into the law 
granary all the grist that the country could supply 
it with; that was the time for the mill to go: 
remained the two other thirds on which the mUler 
was free to amuse himself. One third of the year, 
said he, will suffice for getting in all the money 
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that the whole people can muster for laying out in 
our shops : work for one third of the year, aijiuse- 
ment for the two other thirds. Sittings out of 
term time belonged not to those days. At the 
present day, while some judg6s, as far as gout 
will let them, sit at ease, other judges overwork 
and overfatten themselves. But so managed is 
the work, that the delay, with its profits and its 
miseries, continues undiminished. Moreover, by 
the delay was left a correspondent interval for 
incidents capable of being made productive of 
fresh fees. 

What is the day on which justice ought to 
sleep? — what the hour? That on which injustice 
does so too. 

Look now to other departments ; see how things 
would go on if like delay were there : what if 
during one part of the year, taxes being collected, 
during the other two thirds they were left un- 
collected ? 

What if, during one third of the year, the naval 
force being on duty, during the other two thirds 
the seas were left open to enemies and pirates ? 
. What if, during one third of the year, the army 
being on duty, the other two thirds the country 
were left undefended, while enemies were at the 
work of plunderage and devastation ? 

From internal enemies, for want of justice, the 
sufferings of the people would not be so great as 
from external enemies for want of defence. True ; 
but a suffering's not being the greatest possible, 
was no reason why men should be subjected to it. 
How came it that, in those days, while men were 
guarded in some sort against sufferings at the 
hands of external, they were subjected to it at 
the hands of internal evil-doers? Answer : By 
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the suffering produced by the foreign adversaries 
these judges would themselves have been suf- 
ferers. By the sufferings produced by the do- 
mestic adversaries they were gainers. 

Look now to professions. 

What if, on being called in by a man with a 
stone in his bladder, a surgeon were to say to 
him, ** Lie there and suffer while I am amusing 
myself : four months hence I may perhaps come 
and cut you." By surgeons this is not said. No^ 
surgeon has a monopoly of surgery. Judges do 
say this. Judges, in small numbers, have among 
them the monopoly of the commodity sold under 
the name of Justice. . 

In the eyes of Blackstone, all this evil is so much 
good. First, because it was done so early in the 
good old times. But, above all, because it was 
done by lawyers. To a husbandman, during har- 
vest time, attendance in a court (he observed) 
would have been attended with inconvenience. 
True : and this was one reason why, instead of 
two or three hundred miles, he should have had 
but ten or twelve miles to travel ere he reached it. 
Attendance to get back a farming stock unjustly 
takien, would have been inconvenient. True : but 
leaving it in the hands of the depredator, and thus 
leaving the harvest to rot in the ground, was still 
more inconvenient. So much for harvest time. 
But all the year is not harvest time, and the whole 
remainder of the year had its judges' sabbaths as 
well as harvest time : sabbaths, not of days, but 
of months continuance. 

What the people now suffer from the system of 
delay thus organized, — what the judges now get 
by it, belongs not in strictness to the present head. 
But neither is if without claim to notice. 
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Chiefly to the cases called civU applies what is 
above. Now for cases called penal. Behold here 
the interest of judges changing, and with it of 
course the provision made by them. 

In penal cases, and in particular in those most 
highly penal, not a day in the year but courts are 
open to receive complaint : and complaint made, 
men complained against, guilty and innocent toge- 
ther, are put into jail. How so? because, as 
above observed, judges have bodies, judges have 
gouts, judges have lives : so also, as well as other 
men, have all those who, in point of interest, are 
in any particular way connected with them : bo- 
dies, goods, and lives, which, but for some such 
protection,' might be wounded, carried off, or de- 
stroyed. 

When in jail, there they are, guilty and inno- 
cent together, from 2 days to 182, as chance 
pleases. How so ? Because, to judges and those 
who are in league with judges, whether, in this 
case a man is innocent or guilty — stays in jail 2 
days or 1 82 days, makes no difference : not to 
speak of counties and cases in which the 182 days 
may be doubled. 

Oh yes : . to Judge and Co. the time does make a 
difference : for, from the difference between the 2 
days and the 182 days, come fees. Jail produces 
bailing and bailing produces fees. Innocent or 
guilty, those who can find bail and fees, are let 
out : those who are too poor to find either, stay in. 
How can it be otherwise ? Under English j udge- 
made law, the only unpardonable crime is poverty. 

Contamination! contamination! Between un- 
completed examination and definitive trial, whole 
days, weeks and months are rolling on : contami- 
nation thickening all the while. Complaints of 
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this evil not sparing : not least abundant by thi« 
or that one> of those by whom it is caused. He, 
who can remove the «vil and does not, causes, if 
not the commencement, at any rate the conti- 
nuance of it. Of such contaminators, the most 
insensible, the most obdurate, the most inexorable, 
the most inexcusable, are they not legislators ? 

All contamination in prisons — all unintended 
sufferings in prisons — all possibility of escape from 
prisons, they might prevent and they will not. 
Why will they not ? One word, ' Panopticon, ex* 
plains the mystery. Pitt gave acceptance to it 
while he lived, gave support to it, such as he was 
able. Royal vengeance stopt it. Interest, sinis- 
ter and all-powerful interest, opposed to every 
thing good in proportion as it is good, keeps it still 
out of existence. A little while, and the inventors 
will, both of them, have the merit of being dead : 
when their eyes cannot be rejoiced at the sight of 
it, then will it rise from under the oppression 
which has thus long kept it down : then will the 
public eye open itself: then vnll public indigna- 
tion kindle; then will the public voice break out 
afresh, and resistance no longer be deemed com- 
patible with prudence. To conclude— :Delay gave 
ease : delay bred incidents : incidents weje made 
to breed fees : so it must have been in those early 
times : so it is in these present times. Ease and 
fees — fruits so sweet, both together from one plant : / 
how felicitous ! 

Two causes there are, by either of which, with- 
out blame in any shape to anything or anybody— 
to a judge, or to the system of procedure :— delay, 
to any amount, may be necessitated. 

Of these causes, those whose interest is served j 
by the delay and by the system in which it is an ' 
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inseparable ingredient, tate of course their ad van-, 
4age and do what depends upon them towards 
making the people believe that the existing 
delay is alike necessary in the cases to which 
these causes do not apply, as in those in which 
they do. 

1 . One is, non-forthcomingness of evidence : of 
this cause, the influence, it is manifest, extends 
itself to every case, to every species of suit. 

2. The other is complication: complicatedness 
of the subject-matter or other circumstances be- 
longing to the suit. This applies not beyond a 
particular class of suits: but, in. the nature of 
things this is unavoidably but too extensive. — 
Subject-matter, suppose, a mass of property : in 
the course of the suit, operations to be performed 
on it, collection and distribution of the component 
parts of that same mass : as in the case of the dis- 
posal made of the effects of a person lately de- 
ceased, or of a person in a state of insolvency- 
Over what parts of the globe may it not happen to 
the subject-matter on the one hand, to both debtors 
and sharers in the balance, if any, to be dispersed. 
So likewise where without death on suspicion of 
insolvency, demand is made of an account, by a 
party to transactions to which it may happen to 
have been not less complicated than the above. 

In a country cause, by this or that accident — 
absence for example of a material witness, trial, 
without loss of cause to the party in the right is at 
that moment rendered impossible. What is the 
consequence ? The cause goes oflf for six months : 
expense of witnesses, counsel, attomies, all dis- 
bursed in waste : and at the end of the six months, 
if it happens to it to be on the remanet list, for ano- 
ther six months — unless the party is ruined by the 
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preparation for the first trial, profit to Judge and 
Co. upon the second, and perhaps upon a third. 
Necessary or not, motion for a new trial, with 
additional profit thereupon, according to circum- 
stances. 

Suppose now the court sitting all the year 
round : the accident of one day may now be re- 
paired the next. 

Of further particulars as to the evil and causes 
of delay, mention will require to be made under 
the head of Jurisdiction Split. 

VII. Device the Seventh. — Precipitation Necessitated. 

Under the fee-gathering system, states of things 
the most opposite — delay and precipitation — con- 
cur in giving existence to the desired effect. 

Of delay, the mode of establishment and the 
relative usefulness have just been seen. The pre- 
cipitation grew by degrees out of the delay. At 
the early period in question, scarcely could it have 
been contemplated : not but that from the first, 
precipitation, with its evils, were among the na- 
tural effects of the opposite abuse. But at pre- 
>sent it flourishes, and on each occasion produces 
its fruits :- and only for the purpose of the present 
time is the state of the system at that early period 
here brought to view. 

Be the business what it may, if, of the time that 
might and should have been allotted to it, a por- 
tion is kept unemployed, proportioned to the 
increase given to the quantity of the business will 
be whatever hurry takes place in the course of the 
time which the business is allowed to occupy. 

Suits at common law, and as such brought for 
trial, or pretended so to be brought before a jury> 
may be divided into two classes : those of which 
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it is ki^wn that, by possibility, they may be tri€d 
by a jury, and those of which it is known that they 
can not. 

Cause of incapacity of being brought under the 
cognizance of a jury, complexity. Of modes of 
complexity capable of producing this eflfect, exam- 
ples are the following. 

1. Multitude of facts which, by one and the 
same demand or defence are undertaken to be 
proved or disproved on one or both sides : for ex- 
ample, in an account. 

2. Multitude of witnesses liable to be examined 
in relation to each alleged fact : especially if alibi 
evidence, or evidence as to character, is received. 

These sources, however, are but two of a mul- 
titude of distinguishable sources, out of which 
complexity is in use to arise. 

Suit called on, jury in box, the impossibility of 
trial is universally recognized. What follows? 
OflF the suit goes to arbitration. Aptly learned 
and well-wigged gentlemen in plenty, there they 
sit, all known as such by the judge. Choice is 
made of one for each side, or the same for both. 
Now again comes the time for delay. Five guineas 
a day, or less, secures and maximizes it : exem- 
plal-y are then the care and deliberation. For 
securing the whole of the mass of evidence which 
the case aflfords, the powers are not now altogether 
adequate. But neither would they have been 
found so, had th^ trial gone on : for, under the ex- 
isting system, no assemblage of powers, adequate 
txx the purpose, has place anywhere. 

Setting aside this deficiency and premium for 
delay, here may be seen the natural mode of pro- 
cedure. Supposing the judge but one, with an 
audienec sufficient in quality and quantity to comr 
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pose a bridle for his discretion, and he salaried 
instead of feed, here yfould everything be as it 
should be. But the misfortune is — that, instead 
of being substituted to the elsewhere established 
technical mode of procedure, the natural mode is 
here added to it, leaving the burthen unaMeviated. 

§o much for all jury causes taken ^together. 
Enter now the topographical distinction — country 
causes and town causes. The country outweighing 
the town causes in the scientific mixture of delay 
and precipitation. 

Country causes are dispatched post haste : the 
whole machinery runnmg round m a circuit. At 
each ' assize, — upon the blind fixation principle, 
(of which presently,) — ^allotment made of a certain 
number of days : — two, three, or four, as the 
case may be : business, for which two or three 
hours might have been more than sufficient, or 
two or three months less than sufficient, crammed 
into the compass of those same two or three days. 
By leaving evidence unheard, arguments undeli- 
vered or unattended to, — one part, of the whole num- 
ber of suits set down for trial, is now made to un- 
dergo that process : the other part remain unheard, 
and are called remanets or remanents. Six months 
is the shortest interval before they come upon the 
carpet a second time : that is to say, if come they 
do : for, various are the causes,' by any of which 
they may be extinguished : deperition of evidence, 
drainage of purse, death : death, in a certain case, 
whether natural or no, not the less violent because 
lingering : offence, manslaughter (to say no worse) : 
manslaughter by Judge and Co. with their delay, 
expense, and vexation: substitutes -^ how safe 
convenient and profitable ! — to poison, sword and 
dagger. 
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Remanets increase and multiply. Begotten 
by the. remanets of Spring, are the remanets of 
Michaelmas. 

Eminently instructive would be a regularly pub- 
lished list of all of them . 

Now as to town causes. Here the scene changes. 
Of delay, considerably less : thence, so of preci 
pitation. For trials, in the whole of England, with 
the exception of the metropolis, assizes in the year 
no more than two ; in some counties, no more than 
one. In the metropolis. Terms four : with Sittings 
before, in, and after each : total, 1 2 : and in each 
of the 1 2, upon an average, more dayii than in an 
assize. Under these circumstances, in the metro- 
polis, may be seen a choice made : not made by 
one Hercules, but by two of them. The one who 
has fewest causes gets most ease : the one who 
has most causes gets most fees. Health suffers : 
arid martyrdom to duty is the name given to canine 
appetite for fees. Velocity in horsemanship sees 
itself rivalled by velocity in judicature. 

Mark now how admirably well adapted is this 
compound of delay and precipitation to the ends of 
judicature. Carried on to the last link through 
the chain of useless proceedings, has been the 
corresponding chain of fees : so much for fees. 
Pending, the suit may have been for years, not a 
syllable all the while suffered to present itself 
to the mind of a judge, such is the fruit of the 
mechanical mode of judicature, (of which pre- 
sently,) substituted to the rational : so much for 
ease. Then comes the agreeable circumstance of 
making recommendation of the rnan or men, by 
whom, though without the name, the functions of 
the judge are then to be performed : so much for 
patronage. 
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• 

The boots that fitted all legs — the seven-leagued 
boots— may be seen in feble. The judicial esta- 
blishment which, should parliament so please, 
would fit itself to all quantities of business, may 
be seen, as below, in sober truth. Deput€Uwn is 
the name of the instrument, by which this quality 
would be given to it* Powers of deputation is the 
name given to the so highly elastic and self-accom- 
modating boots, 

VIIL Device the Eighth. — Blind Halation 
of times for judicial operations. 

Where flexibility is necessary, fixation made. 
Example— most prominent, eflfective, and instruc- 
tive — that which is afforded by the appointment of 
days for attendance, at the judgment seat : attend- 
ance of parties, or witnesses, or both. 

Commencement (suppose) given to the suit,^ — 
as, in every case, it might and should be — by ap- 
plication, made by some person in quality of suitor, 
or, in case of necessity^ by some substitute of his, 
at the sitting of the judge. Where a suit is in- 
tended, (simple information without suit being out 
of the question,) the applicant demanding, that he 
himself, or some person mentioned by him, be ad- 
mitted as pursuer against some person as proposed 
defendant. If on this first occasion, the suit for 
the commencement of which the application is 
thus made, is not dismissed, some day for the con- 
tinuance of it will of course be to be appointed : 
some day thereafter, say for example, in ordinary 
cases, the second, third, or fourth day, as it niay 
happen, distance in place taken into account, reck* 
oning from the day on which the originating appli- 
cation is made. So much as to what should be 
the practice : now as to what it is. In pursuance 
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of the device here in question — say upon the blind 
fixation principky the existing system appoints for 
all cases without distinction some one day by 
general rule: for each subsequent operation, 15 
days suppose, reckoning from the one last preced- 
ing. Blind fixation, say without difficulty: for, 
blind, when made by a universally and indiscrimi- 
nately applying rule, such fixation cannot but be. 

As to the originating application, — in neither 
case can in the nature of things any fixt day for 
it have place. Such application imports actual 
appearance of a suitor m the presence of the 
jud^e. But, applied to the existing system, how 
erroneous is this' conception ! For, such is the 
established etiquette, to no suitor, till the day on 
which conclusion is to be given to the suit, is 
his lordship at home. What then is the mode 
which commencenient is given to it? Answer, 
this : By a person acting as an attorney for the 
plaintiff, the appropriate instrument, the writ (as 
the phrase is,) is taken out: in plain English, 
bought at the justice shop, of a clerk, employed 
by the judge, in serving out the commodity, to 
every one who will pay for it, no question asked. 
The writ itself is a mass of unintelligible absurdity : 
but the result is, that if the proposed defendant 
does not constitute himself such by appointing an 
attorhey to act for him in the correspondent man- 
ner, the judge will, at his charge, cause the plain- 
tiff to have whatever it is that he demands. 

In regard to defendants, setting aside for the 
present the question as to witnesses, co-pursuers, 
and co-defendants, what is clear i$, that, sooner 
or later, to each proposed' defendant the faculty 
oiight to be afforded of ' acting, if sd disposed, in 
tohtestatioh of' the deniand made ' at his icharge, 
by the individual admitted as pursuer^ But to 
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his SO acting, a necessary condition is, that he 
should have received notice of his being called 
upon so to act. To his being so, another condition 
necessary is, that a mandate for the purpose should 
have been delivered at some individual spot which^ 
at that same moment, iis the place of his abode. 

Now then, as to this same abode, it may be 
within a stone's throw of the justice-chamber, or 
without, being out of the local jurisdiction of the 
court, at about three hundred miles distance, 
more or less. In the first case, supposing the 
defendant at home, and the judge at home, and 
disposed to hear him, two or three minutes would 
suffice for the production of the necessary inter- 
course, i. e. the interview between this suitor and 
the judge in the chamber of justice ; in the other 
case, twice as many days would not suffice. What 
on an occasion of this sort does judicial practice ? 
It appoints one and the same day for every indi- 
vidual defendant; no regard paid to distance in 
place, or quantity of time necessary to be ex- 
pended in passing from the one place to the other. 

So much for the operation^ — the operation of 
attending, or, as the word is, appearing. Now for 
instruments. Where all that is to be done at the 
appointed day is appearance in a chamber men- 
tioned, short in comparison is the interval that 
may suffice for adequate notice : and such and no 
other was the state of things at the primeval 
period all along in view. But where, within the 
appointed interval, an ulterior operation comes^ to 
be performed, that operation consisting in- the 
drawing up and exhibition of a written insteument 
of a certain sort ; in a word, say one of the sort •of 
written instruments above spoken of by the name 
of written pkadings; widely different now w^t&e 
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aspect of the case : the time requisite may, upon 
a scale of indefinite length, be varied by the 
quantity of writing necessary, not to speak of an 
lunconjecturable variety of other circumstances. 
And thus it is, that, in this case, so it may be 
that by the next day may be afforded notice long 
enough, or by the next day two months, notice 
not long enough. Against the notice's being 
neither too long nor not long enough, the dhances, 
it is evident, are, so to speak, an infinity to one. 

Of th^ individual in whose instance attendance 
is requisite to be paid, or some other operation 
iperformed, some instrument already in existence 
established, or some written instrument, not al- 
ready in existence, to be framed, and thereupon 
exhibited, the residence is, as above^ supposed to 
be within the jurisdiction of the court. But, on 
the other had, it may, in fact, be in another 
hemisphere ; and so it frequently is. No matter, 
the day is fixt, — fixt by the general rule : fifteen 
days, suppose, are given for a proposed witness, 
with his evidence, to make his appearance from 
British India, or Australia, or Peru. 

Such, then, under the direction of this blind 
fixation principle, is. the practice throughout the 
whole of the existing system of the technical 
judicature. It was the natural, and, in a manner, 
the necessary result of the virtual and effective 
exclusion which, at the primeval period all along 
in question, by the exclusive use of a language 
foreign to them, was put upon the parties. 

Of this same blindness, behold now the con- 
sequences ; for in these consequences may be seen 
the 7W(rfive, — the motive, by the operation of which 
the eyes were at that time shut, and to this day 
contimie to be shut. In e&ch of the two opposite 



I 



BUND-FIXATION PRINCIPLE. 89 

* events^ disservice is rendered to the interest of 
justice, correspondent service to the interests of 
judicature. 

The time allowed^ is it too long ? If yes, then 
by the overlength is created so much needless 
delay ; and of evil in that shape, the consequences 
have been already brought to view. Is it too 
short ? Then comes a demand for the enlargement 
of it ; and with this demand comes down a shower 
oi fees. 

A motion requires to be made : a motion having, 
in a common law court, commonly for its support, 
some alleged fact, or set of facts, with an affidavit, 
or set of affidavits, by which allegation of their 
existence is made ; and of this motion, the ground 
made is here, by the supposition, in point of rea- 
son, uncontestible. But it follows not that, in 
point of fact, it will not be contested. From the 
motion have, at any rate, come some fees ; and 
from the contestation, if any, will come many 
more fees. 

Every motion made is, in fact, a suit within a 
suit ; and of the thus needlessly interpolated suit, 
the expense is abundantly greater than under a 
system having for its ends the ends of justice 
would, in the vast majority of cases, be the whole 
of the needful expense. 

By motion understand here a motion which is 
not of course. For motions are divided into mo* 
turns of course f and motions at large, or say not of 
course. Of the mention thus made of the dis- 
tinction, the object is, that notice may thereby be 
received by the Honorable House, that every sum 
obtained for making a motion of course, is money 
obtained from the suitors by extortion, practised 
on false pretences^ no motion being really made : 
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sharers in the produce of the extortion, die attor* 
ney, the advocate, the subordinate judicial officers, 
ana the judge. 

Of diis contrivance for the manufacture of mo- 
tions, — ^mark well the absurdity, in any other 
character than that of the manufacture of fees. 
If in judicature this is right, let it now be applied 
to legislature, and observe the consequences. 
Except where the appropriate facts are deemed 
of themselves sufficiently notorious, no operation 
is ever performed by the Honorable House, no 
proceeding carried for which a determinate ground 
has not been made by special evidence. By your 
Honorable House, either in the whole House, or 
in and by its committees, accor({ing to the occa- 
sion and the purpose, evidence is convened from 
every part oi the island, and upon occasion from 
every part of the globe. Now then, for argument 
sake, suppose (what in reality is not possible) 
suppose an Honorable Member to stand up and 
make a motion, that, on every occasion on which 
any person is ordered to be in attendance at the 
House, for the purpose of being examined, the 
day of attendance shall be on a day certain, and 
in every instance one and the same: say, for 
example, the fifteenth day, reckoning from that 
on which the motion shall have been made. A 
motion made to any such effect, — would it not be 
regarded as evidence of mental derangement, and 
that but too conclusive ? Yet in judicature this 
is no more than what has all along been the prac- 
tice ; and till this moment without objection by all 
judges, professing at the same time to be directing 
their practice to tiie ends of justice. 

But justification will perhaps be attempted: 
and if it be; imagination will be set to work for 
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the creation of it : process, fallacy : result, in so 
far as successful, illusion and deception; Princi- 
pal instruments of the fallacy, the words f/re^- 
tarity and regularity. 

The mode in which they have' acquired this 
recommendatory property seems to be this. With 
the word irregularity ^ sentiments of disapprobation ^ 
have from the earliest time of life stood asso- 
ciated : at school, irregularity has betrayed itself 
by straying out of bounds : at a later period, by 
purchase of present pleasure at the expence of 
greater good in future contingency. Iilregularity 
is therefore a bad thing ; and as such, attended 
with bad consequences. But bad consequences 
ought to be prevented ; and to this end whatever 
operation is chargeable with irregularity, ought to 
be set aside, and to this ' purpose considered as 
not having been performed ; whence the motion 
for ** setting aside proceedings " (as the phrase is), 
for irregularity. 

But of irregularity, regularity is the opposite : 
irregularity being a bad thing, regularity is in a 
proportionable degree a good thing, and what- 
soever is good, ought to have place everywhere. 
Apply it accordingly to judicial procedure : what*'^ 
ever operation requires to be performed, a day 
certain ought to be fixed for the performance of 
it : and intimate is the connection between regu^ 
larity and certainty : and as fixation is the mother 
or daughter, no matter which, of regularity, so is 
she of certainty. 

In proportion as the interval is too short, and 
thence the existence of motions for enlargement 
more certain, the rule receives the praise of strict- 
ness: for strictness is regularity, in a transcendant 
degree, or say in perfection. Accordingly, equity 
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practice teems with rules of this kind: — (say time- 
JLvation rti/e^)— compliance with which is notori- 
ously and confessedly impossible. 

Rule — is it a good thing ? Yes : in so far as 
directed, and with success to a right object : no ; 
if directed to a wrong object: no; even if laid 
down without an object : for, on the field of law, 
all rule imports coa^don: and, taken by itself, 
coercion is evil, and that evil pure.- Now then, 
the rules in question — what are they? To out- 
ward appearance, nothing worse than rules with- 
out an object : but in inward nature and design, 
rules with a bad object: rules laid down for a 
bad purpose ; for the purpose qf producing by 
extension, under colour of justice, the object of 
the all-ruling passion-fees. 

IX. Device the ninth. Mechanical substituted to 

mental Judicature. 

Of the arrangement by which the parties, and 
in particular the first applying party, the plain- 
tiff, was excluded from the presence of the judge, 
this was an immediate result, as well as an in- 
tended fruit. Already, in the blind fixation device, 
may be seen part and parcel of it : a peg or a 
nail driven into a board, is the prototype of a 
day fixt. 

now to cause the suit to be carried on down to 
the last stage without the judge's knowing any- 
thing of the matter, this was the problem to be 
solved, and solved it was: fruit of the contri- 
vance, profit gained : all trouble, all time, all 
labour, all responsibility, isaved. 
. By the parties in conjunction, that is to say, 
not the parties, but their respective agents, with 
the judge's subordinates, all imprecated with 
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interests! repugnant to the interests of partieis, 
everything requisite to be done: was to be done : 
agent fighting against agent, with arms respec- 
tively bought by them at the shop kept by the 
judge for the purpose. 

Mechanical this mode may truly be stiled, in 
opposition to mental : of no such faculty as those 
the aggregate of which is termed mind, any appli- 
cation being at any part of the time made by 
him: irrational and non -rational are terms that 
fall short of the monstrosity of it. 

A cider-press, wQrked by steam^ is the emblem 
of a judicatory, acting in pursuance of this de- 
vice. By the press, with its moving power, the 
juice is squeezed out of apples : by judges, and 
by means of the machinery of which their prede- 
cessors were the inventors, and themselves the 
preservers and improvers, the money, in the shape 
of fees, is squeezed out of suitors. By the piston, 
no thought is applied either to the apples or to 
the sweets extracted from them. By the judge 
as little, to the operation performed and instru- 
ments exhibited under the authority of his name, 
or to the effects of them on the suitors : not so as 
to the sweets : little are they in danger of being out 
ofinind. 

An attorney, along with a fee, puts a written 
paper into a box, the judge knowing nothing about 
the matter. This done, into the same or another 
box, another fee is dropped, with another written 
paper, of which the judge has the same know- 
ledge. 

By each fee, the agent on one side purdmses 
of the judge the faculty and benefit of plundering, 
impoverishing, and vexing at the same time his 
own client, and the suitor on the other side; 
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wheraopon^ tibe. agent of the party on the other 
side does the like : and thus the compliQauent, as 
the phrase is^ is returned. 

For ehtcidation follows an example : that of 
dgning judgment : by this one, all others may be 
rendered needless. *' I have signed judgment/' 
(says somebody), who, would it be.supposed^ is* 
this somebody? A judge? no: but an attorney: 
the attorney of one of the parties. What ? Is not 
then the judge the person by whom the act of sig- 
nature is performed ? Not he indeed : but the attor- 
ney,as he, by whom alone any thought is applied to 
the. subject, any judgment exercised ; the judge 
signs nothing :• a clerk under the judge signs what 
is given him to sign as above. Under the fixation 
system, as above, a day has been fixed for the 
attorney of the party, say the defendant, to do 
something : say, to send in some written instru- 
ment, on pain of loss of cause. The day passed, 
the attorney takes to the proper officer the instru- 
ment stiled the judgment^ and so, as above, a 
clerk of the judge puts his signature to it. 

The problem has been already mentioned. The 
result aimed at in the first instance is judicature 
without thought. In so far as this is effected, the 
solution is complete ; in so far as this is unattain- 
able, next comes judicature with the minimum of 
thought : in this case, an approximation is all that 
lies within the power of art and science. 

Of the case in which the solution is complete,^ 
that in which a clerk's is the haiMl by which the 
judgment is signed, is an example : the judge 
whose name has been written by him oa a piece 
of paper or parchment knows no more about the 
matter than his learned brother who is sitting at 
the same time upon the Calcutta b^ich. 
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At aU timeB, of the whole number of aeftioDs 
commenced, a great majority would probably be 
found thus disposed of. For such will be the case, 
where the so stiled defendant, being by indigence 
disabled from becoming so in reality, sits helpless 
while the suit is taking the course which the 
mechanism has pre-established. 

As to his property, instead of going, in propor- 
tionable shares ?jnong his creditors, it is in the first 
instance, by Judge and Co. divided, if not the 
whole of it, always a large part of it, among them- 
selves. 

Creditors are made to abate from their de- 
mands : Judge and Co. know not what it is to 
make abatement. 

One little improvement remains to be made : 
substitution of an automaton to the judge. Written 
by a penman of this sort have been seen lines more 
beautiful than were ever written by a judge. Of 
the essential characteristic of English judicature, 
the grand instrument of delusion — the masquerade 
dress — ^this deputy would not be left destitute. 
Bowels, if given to him, would be but surplusage : 
if his principal had had any, he would not have 
be^i where he is. 

Suppose now a system of procedure under 
which everything was done by the appearance of 
the parties in the presence of each other, before 
an unfee-fed judge. Creditors more than one — 
equitable adjmtment, as the phrase is, would have 
place : equitable adjustment, without that injus- 
tice for which this phrase has too often been made 
a mask: for die reducing, on both sides taken 
together, the burthen to its minimum, the arrange- 
ments requisite would be made. To the debtor 
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respite might be granted, where, to both^ interests 
taken together, the grant were deemed more be- 
neficial than the denial of it. Respite to the 
debtor is, indeed, so much delay to the creditor ; 
but delay to the one may be a less evil than ruin 
to the other. 

Where, beside^ the creditor by whom the de- 
mand has been made, other creditors remained 
unsatisfied, all of them being called in, a compo- 
sition would be made among them, they appearing 
in person, as far as needful, under the direction of 
the judge: the effects would be divided among 
those to whom the shares were due, instead of a 
fellowship, consisting of attorneys, counsel, bank- 
ruptcy commissioners, judiciary functionaries of 
various sorts, and their universal patron, by whom 
the seals are put to the universal system of plun- 
derage. 

X. Device the Tenth. — Mischievous transference and 

bandying of suits. 

When justice is the object, cases of necessity 
excepted, in whatsoever judicatory a suit is begun, 
in that same is it continued and ended. 

Where fees are the. object, it is without any 
such necessity or use, transferred of course, from 
one judicatory to another: where, after trans- 
ference, it does not return to the judicatory from 
whence it went, say transference; where it does 
return, say bandying. 

Appeal is not here in question. In case of 
appeal, a suit is not, without special cause, sent off 
from one judicatory to another : in the case here 
in question, it is without any cause. 

Instances of cases in which justice is the object, 
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are afforded by one of the two classes of tke cases 
in which jurisdiction is given to justices of the 
peace, acting singly. 

Preparatory and definitive^ by these two appel- 
latives let them be distinguished : preparatory^ 
where, from the j udicatory in which it originated, 
a suit, to receive its termination, must be trans- 
ferred to some other : definitive^ when it is in the 
originating judicatory that the suit is not only 
begun, but continued and ended. To the class of 
cases in which the j urisdiction is definitive belong 
those in which justice is the object. 

In the preservation of the practice, not in the 
invention and creation of it, consists, in this case, 
the device. 

First, as to the simple transference. In the case 
in which the jurisdiction of a justice of the peace 
is of the preparatory kind, — ^from his judicatory, 
according to the place in which the suit originates, 
the nature of the case, and the gravity of the 
punishment, it is transferred to one of four others. 

1. If in London and Middlesex^ in the grave 
cases to the Old Bailey. 

2. If in the country, in these same cases, as also 
in the lighter ones, to the assizes. 

3. In the metropolis, as above, in some cases 
to the assizes, in others to the general sessions of 
the justices of the peace. 

4. In the metropolis, in the lightest cases, to 
the sittings before, in and after, term in the King's 
Bench. 

In its way to each of these ultimate or penulti- 
mate judicatories, if it has arrived at its destina* 
tion, it has been strained through that seat and 
instrument of secresy, partiality, and irresponsible 
despotism, the grand jury. 

H 
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Evidence, time, and money : of all these valua- 
ble articles, loss, in vast and incalculable abun- 
dance, is the consequence. 

In all these instances, the case is, in one degree 
or other, a penal one. 

For a faint conception of all these losses, and of 
the useless and mischievous complication by which 
they are effected, take now that state of things 
which, in respect of the evidence, is most simple, 
and which, at the same time, is not unfrequently 
exemplified. 

Percipient witness to the transaction but one : 
circumstantial evidence, none. Suppose the ori- 
ginating judicatory aptly constituted, and appeal 
allowed; what, in this case, should hinder the 
suit from being ended where it began ? 

A duty that might be imposed on the judge as 
upon the justice of peace it is imposed, — ^is that of 
causing to be set down every syllable of the evidence. 
This done, why should it not be made thereupon 
his duty to pronounce judgment, and in case of 
conviction, give execution and efiect to it ? What, 
(says somebody) if death were the consequence ? 
Answer — O yes: though death were the conse- 
quence : provided always, that, in every case, 
appeal were allowed: appeal to a judge with 
jury, in cases to which the powers of a jury were 
deemed applicable. 

Is this the course? No. From' the justice of 
the peace it must go to a grand jury : from the 
grand jury, if not sunk in that dark pit, it must go 
to one or other of the four judicatories above- 
mentioned. 

Three times over must the tale of this percipient 
and narrating witness be told. Here then, in 
every case, is the labour, expense, and compH- 
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cation of two appeals, without the benefit of one. 
Were appeal instituted, it would no otherwise be 
allowed than upon grounds deemed sufficient, and 
in so far as it was deemed subservient to justice, 
say, in one word, of use. On the other hand, 
under the existing system, there is the complica- 
tion of appeal organized and established in all 
cases, including those in which the operation is 
without ground, and without use. 

Were the matter of the first narrative preserved, 
it might serve as a check and a security for the 
correctness of the second : and so the first and a 
second for the correctness of the third. No: 
neither of the second nor of the first is such use, 
or any use, made. 

Moreover, for deperition of the evidence by de- 
sign or accident — by purchase, emigration, sick- 
ness, or death, all this time, all these chances, are 
allowed. 

I . Here then is loss the first : loss of evidence. 

II. Now for loss of tinie. 

I. Old Bailey. In the year, sessions 8. Ave- 
rage duration of each session, days 1 : time lost, 
days, from 1 to 

II. King's Bench. Terms 4 . sittings, before, 
in, and after term, as many. Times of trial, these 
same sittings. Time thereby lost — days, from 1 
to 

III. Assizes. In the year, days of sitting in 
most counties, 2 : in some, but one : in each town, 
from 1 to 3 : days lost, from 1 to 1 82 : in some 
cases, no less than 364. 

I V . General sessions of the justices of the peace* 
In the year, sittings 4. Times of trial, these same 
sittings, days of sitting, upon an average, 

: Time lost, days from 1 to 
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III. Now for loss in money. Only for remem-' 
brance sake can this item be set dowa: to deter- 
mination it bids defiance. 

So as to the loss in the two other above- 
mentioned shapes : from anything that could be 
done towards filling up the above blanks, the 
benefit would not pay for the burthen. Accord- 
ing to his opportunities, every person, whose 
regard for human suffering suffices for the motive, 
will perform the operation for himself. 

So much for simple transference : now for vibra- 
tion ^ or say bandying: that is to say — after sending 
the suit from the originating judicatory to another, 
regularly bringing it back to the first. Neither 
was this branch of the device part and parcel of 
the original system. In process of time, two 
causes concurred in the production of the effect. 

Cause the first. — ^As opulence, and with it the 
possibility of finding the purchase money for the 
chance for justice received increase, the local judi- 
catories being killed, business kept flowing in to 
greater amount than King's Bench and Common 
Pleas together knew what to do with, in the com- 
pass of that portion of the year, which, under the 
name bf term-time^ had originally been allotted to 
it. Cause the second. — At the same time, the 
burthen attached to jury service, borne as it was 
twice in the year by men in dozens from ^ach 
county, travelling for King's Bench jsuits in the 
train of the King during his rambles, or though it 
were only to a fixt place, such as London, from 
Cumberland or Cornwall, was such as, in the 
s^g&r^gate, became intolerable. 

Hence came the circuit system : that system, by 
which part of the time, originally under the name 
of vacation, consecrated to idleness, was given up 
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to business, and, to a'<ioprespondent amount, ease 
exchanged for fees : judg;ed/being detached from 
the Westmmster-hall courts, to .save to jurymen a 
more or less considerable prbpo]r(iQn, of the time 
and money, necessary to be expended on joumies 
and demurrage. .' . 

As to the local judicatories thus exti^tguished, 
they sat every day of the 365 : at least, liothing 
was there to hmder these days. Was the equiv.alQht; 
allowed for the 365, by the circuit-system pnju.' 
ciple, the allotment of a finite and minute quantity 
of time for an infinite quantity of business? When 
it is conducive to public health that, by medical 
men, wounds shall be dressed, teeth drawn, and 
limbs amputated at full gallop, — ^the circuit mode 
of trying causes, at like speed, will be conducive 
to justice. 

Under the technical system, if ever in a case 
such as this, evil receives alleviation, it is from 
some other evil. It is from the device by which 
mechanical operation is substituted to mental : it 
is from this, that the evil produced by the bandy- 
ing device, by which a suit is dealt with as if it 
were a shuttlecock, may be seen to receive such 
palliative as it is susceptible of. 

That the series of the proceedings of which a 
suit is constituted, $hould he divided between 
judicatories more than one, is a source of mis- 
decision, for which, in some cases indeed, neces- 
sity afibrds even a justification, but for which 
nothing short of necessity can afford so much as 
an excuse. Why? because in this case, the 
judge, on whose judgment the fate of the suit 
depends, has had before him no more than a part 
of the matter of which the ground of that judg- 
ment ought to be composed. 
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In the case of circiUt \fe'ttsiness, this source of 
misdecision is purpesleili^ established and univer- 
salised. In eveiy-pn'e of the three common law 
courts, in the n^SiEStropolis it is that the suit takes its 
commencementv and with it the history of it, called 
the record'. .^ When, on the circuit, the detachment 
of judg^es^ .sent from Westminster-hall in couples, 
make-.tlbeir progress through the counties, with 
thfem- travel these same records, and so again on 
Vtiifeir return : whereupon, they are reconveyed to 
•• the offices, from whence they issue: of this prac- 
tice bf dealing with a record as with a shuttlecock, 
what is the use? None whatever: always ex- 
cepted, the univeral use : serving as a pretence 
for fees : a shuttlecock is lighter than a record, 
and would, in these cases, be an advantageous 
substitute to it. 

Of the whole proceedings, in each suit the 
essential part (need it be said ?) is the evidence. 
Well then ; of each record this same evidence 
constituted, (one might have supposed) the prin- 
cipal part. Well then ; does it compose the 
principal part? No: nor so much as any part, 
whatever : a mixture of immaterial truth and 
absurd lies : such is the matter of which the prin- 
cipal part is composed. 

As to the evidence, instead of a compleat 
written designation of everything relevant that 
has been said, traced by a responsible hand, the 
judge takes or does not take what he calls his 
notes; which notes are of course in quality as 
well as quantity whatever it pleased him to make 
them : on a motion for a new trial, but not other- 
wise, they are read. Now then for the palliative. 
It consists in this: setting aside occurrences, 
which are purely accidental, and which happily 
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do not take place, — perhaps in one suit' out of 
twenty,^ -no more than one judge is there in truth, 
whose mind is, in any part of the proceedings 
applied to the matter oi the suit. This is the 
judge, under whose direction has been performed 
the elicitation of the evidence. 

Auspices were what a Roman emperor contri- 
buted and received admiration and praise for, 
when a victory was gained a thousand miles off: 
auspices are what the judges of a Westminster* 
hall judicatory contribute to a suit begun and 
ended in their courts. 

When from the circuit the record is brought 
back by the judge, under whose direction the 
evidence has been elicited to the Westminster- 
hall court in the office of which the suit and the 
record took the commencement, the form by which 
judgment is pronounced receives the hand-writing 
of the chief justice, as in his sleep a plate of 
glass would his breath, without his knowing it; 
and thereupon, if the judgment be in favour of the 
plaintiffs side, and money is to be raised in satis* 
faction of a debt pronounced by the judgment to 
be due, is sent down ordinarily to the county, to 
which the record's useless journey had been made, 
an order called a writ oi fieri facicus, by which a 
functionary stiled the sheriff of the county, is 
required to raise the money by sale of the defend- 
ant's goods, and remit it to the office of the court, 
in which the suit was commenced. 

When it was at Westminster, and thence in the 
very justice chamber in which the suit took its 
commencement, that the elicitation of the evi- 
dence belonging to it had to be performed, here 
was no journey for the record to perform : next to 
none when in the city of London, at less than two 
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miles distance. A trial peifonned at a coanty 
town in the course of a circuit was said to be per- 
formed at the assizes : a trial performed in West- 
minster in London, as above, was said to be per- 
formed at nisi prius : nisi prius, when interpreted, 
is unieu before : and with that interpretation your 
petitioners choose to leave the matter, rather than 
attempt to lead the Honorable House through the 
labyrinth, through which, often, beginning at 
nonsense, the nund must make its way, ere it 
arrives at common sense. 

But the county at which the elicitation of the 
evidence is to be performed — ^what shall that 
county be? Under the natural system, there 
would be variety, but without difficulty : without 
difficulty, because without decision : without de- 
cision, because by the judges, unfee-fed as they 
would be, nothing would be to be got by it. 

Under the existing technical system chicane is 
busy : difficulty proportionably abundant. Here- 
upon, comes a sort of a thing called a venue: 
question, shall it be changed or remain unchanged ? 
in plain English, the county in which the trial is 
performed — shall it be that which, by means of 
the appropriate gibberish, the plaintiff's attorney 
had fixt upon for this purpose. 

Such is the stuff, out of which, under the tech- 
nical system, what is called sdence is composed. 
If a suit were sent to be tried at the venue, and 
the motion were for change of tmkss before, the 
profundity of the science would be rendered still 
more profound. 

One thing is throughout intelli^ble : at the 
bottom of everything are fees : at the bottom of 
the wdess before, are fees : at the bottom of the 
changeable venue are fees : the greater the quan* 
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tity of parchment in the shape of a record, the 
greater the quantity of gold in the shape of fees, 
the greater the patience of us his Majesty^s sub- 
jects, the more cruelly will every one of us be 
trod upon by every dishonest man who is richer 
than he, and by the men to whom, under the 
name of judges, we are delivered over to be 
tormented, the more insatiably squeezed for 
fees. 

Particular case just alluded to that of a motion 
for a new trial. Judges of the three Westminster- 
hall common law courts, 12 : before one alone it is 
that the trial has been performed. Two to one, 
therefore, is the chance that the abovementioned 
palliative, such as it is, will not have had place: 
for, upon the notes taken by the one judge, at the 
assizes in the county, or nisi prim at the metro- 
polis, is grounded the decision of the four judges in 
Westminster-hall, on the question whether the 
new trial shall or shall not have place. 

Under natural procedure, supposing a new trial, 
it might, instead of the next quarter or half year, 
take place the next day ; and thus before the wit- 
nesses were dispersed. 

Let not mistake be made. Absolutely considered, 
neither on simple transference nor yet on bandy- 
ing can condemnation be passed, consistently with 
justice. Suppose two hundred local judicatories, 
having each of them in its territory a witness or a 
party, whose testimony was needful in one and 
the same suit. On such case, transference to some 
one, or bandying the suit to and back from each, 
might perhaps be productive of less delay and 
expense, than the fetching of them all to the ori- 
ginating judicatory. 

The .grievance consists in the performance of 
both operations^ conjointly, and as a matter of 
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course, where there is neither need nor use. Send- 
ing, for example, on the strength of the word venue, 
suit, parties, witnesses, and record to Cornwall or 
Cumberland, when all are within a stone's throw 
of the seat of ultimate judicature. 

XI. — Device the eleventh. Decision en grounds 
avowedly foreign to the merits ; or say, decision 
otherwise than on the merits ; or, more shortly, 
decision not on the merits. 

Under all the devices, as yet brought to view, 
the sinister design has shrunk from observation, 
and with but too much success sought something 
of a veil for the concealment of it. But by him, 
by whom for the designation of the decision, pro- 
nounced or sought by him, this phrase was em- 
ployed, all veils were cast aside, and the principle 
acted upon, avowed and exposed to all eyes, in all 
its deformity and foul nakedness. To all eyes ? 
yes: but these eyes — ^whose were they? Under 
one or other of two descriptions they all come : eyes 
of the sharers in the guilt, with its profit, or eyes — 
which, by the devices that have been brought to 
view, they had succeeded in blinding, concealing 
from them, the cause, aM the authors, of the suf- 
fering they were experieiicing all the while. But 
for this blindness, insurrection would have been 
universal, the yoke of lawyer-craft shaken off, all 
the other devices rendered useless, and universal 
abhorrence, not to speak of condign punishment, 
the only ultimate fruit reaped from so much ill- 
spent labour by the authors. 

" To decide, sometimes according, sometimes 
not according to the merit — such has been my 
habit, such continues my determination." What 
a profession this for a judge ! In what other class 
of men could any instance of such openly avowed 
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depravity ever have been found ? In what other 
paxt of the official establishment any such avowal 
of accomplished inaptitude ? Look to the military. 
My design is sometimes to obey my eommanding 
officer, sometimes to disobey him. Look to the 
financial. My design is sometimes to hand ovef 
to the Treasury the money I have collected ; some- 
times to put it^ into my own pocket. Look to the 
medical profession. My design is sometimes to 
cure my patients, sometimes to kill them. In the 
soldier, the tax-collector, and the surgeon, if such 
there could be, by whom respectively such lan- 
guage could be held, would be seen the exact 
parallel of the judge, who avowedly and purposely 
decides otherwise than according to the merits. 

In painting the deformity of this practice, can 
any power of exaggeration go beyond the plain 
exposition of the simple truth ? 

In what instance, on what occasion, did the 
Honorable House ever profess to make a decision, 
not in accordance with the merits ? On the occa- 
sion of any dispute between child and child, 
between servant and servant, did ever any member 
of a family, non-lawyer, or even lawyer, ever 
declare himself thus to decide? The essential 
word merits y being a word over the import of which 
something of a cloud may on this occasion appear 
to hang, whatsoever may be necessary we humbly 
hope vnll not be regarded as misemployed, while 
employed in dissipating it. 

To have a clear view of the sort of operation 
meant by a deciding not according to the merits, 
a man must first have a correspondently clear 
view of the sort of operation meant by a deciding 
according to the merits. 
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Taken in its all-embracing description, a deci- 
sion according to the merits, is in every case a 
decision by which, on the occasion in question, 
execution and effect is given to the law : to the 
really declared will of the legislature in the case 
of statute law : to the imagined will of the ima- 
gined legislature in the case of common law, in that 
sense in which it is synonymous to judge-made 
law. 

In the sort of case called a civil case, that which 
is done by a decision according to the merits, is 
giving to the plaintiff the benefit claimed by his 
demand, if so it be that his individual case is con- 
tained in the species of case in which it has been 
declared by the law that, by every individual, 
whose case is included in that same species of 
case, a benefit of the sort so designated shall, on 
his demand, be put in possession by the appro- 
priate judge : thus giving to the plaintiff the benefit 
m question, if his case is within that same species 
of case, and thereby of necessity subjecting the 
defendant to the correspondent burthen : refusing 
the benefit to the plaintiff if his case, as above, is 
not within the species of case, and thereby keeping 
the defendant clear and exempt from the corre- 
spondent burthen. 

In the sort of case called a penal case, a decision, 
according to the merits, is a decision by which the 
defendant, if guilty, is pronounced guilty : if not 
guilty, not guilty. 

On each occasion, two questions, essentially 
different, how intimately soever connected, come 
necessarily under consideration: the question of 
'law and the question of fact. But of this distinc- 
tion, for the present purpose, nothing further will 
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require to be said. Only that it may be seen not 
to have been overlooked, is this short mention 
made of it. 

Such being the description of a decision accord- 
ing to the merits, now, in exact contrast to it, comes 
the description of a decision not according to the 
merits. 

In its general description, as above, a decision 
according to the merits being a decision by which, 
on the occasion in question, execution and effect 
is given to the law: in the case of a decision 
not according to the merits, on the occasion in 
question, execution and effect is not given to the 
law. 

In a civil case, a decision according to the merits 
was a decision, by which the plaintiff was put in 
possession of the benefit in question, as above : a 
decision not according to the merits, is accordingly 
a decision, by which, in that same case, the refusal, 
express or virtual, is made so to put him in pos- 
session, as above. 

In a penal case, a decision according to the me- 
rits, was a decision by which, if the defendant was 
guilty, he was pronounced guilty: if not guilty, 
not guilty : a decision not according to the merits, 
is accordingly a decision by which, if the defendant 
was guilty, he is pronounced not guilty : if not 
guilty, guilty. 

Here then are four distinguishable forms of in- 
justice : and by every decision not according to 
the merits in some one or more of these forms, is 
injustice committed. 

Moreover, in no other than in one or other of • 
these same four forms, by a judge acting as such, 
can injustice be committed : into one or more of 
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them will be found resolvable every decision to 
which, with propriety, injustice, or say contrariety 
to justice, can be imputed. 

Of the injustice committed by means of this 
device, the prime instrument is the word nullifica- 
tion, with the other words, nouns substantive, 
nouns adjective and verbs connected with it, and 
the phrases in the composition of which they have 
place : null, void, null and void, bad, error, irre- 
gularity, flaw, vacate, avoid, avoidance, quash, 
set aside, annul, nullify, fatal, quirk, quibble. 

Compared with this of nullification all other 
modes put together, in which injustice is capable 
of being committed by decisions not according to 
the merits,. the importance would be found incon- 
siderable : the burthen of research and examina- 
tion would not, on this occasion, be paid for by 
the benefit of the acquisition. 

In the group, composed of these four great 
segregates, are united four elementary ingredients, 
by universal consent acknowledged in the character 
of so many modifications of injustice; these are 
punishment ex-post-factOy or as some stile it, retro^ 
active — disappointment of established expectations, 
compleat arbitrariness, mis-seated punishment. 
Of retro-active punishment the so flagrant and in- 
contestable injustice is an established and fre- 
quently drawn-upon source of condemnation ; and 
this even under statute law, under which it is so 
rarely inflicted, even by the worst constituted and 
worst exercised governments. 

In the case of judge-made law, this retro- 
activity is of the very essence of this species of law, 
as contradistinguished from statute law : and this 
even when the decision is on the merits. 
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But, when not on the merits, it stands upon 
ground very different from what it does when on 
the merits : ground widely different and much 
worse. 

When (m the merits, there is always some analogy 
between the state of the case on the occasion of 
the decision in question, and the state of the 
case on some anterior decision or decisions, to 
which reference is made : and those to which the 
analogy it bears is looked upon as being the closest, 
are • uniformly those which are looked out for in 
preference. How constantly opposite in this re- 
spect is the case where the only grounds on which 
the decision is formed, are such as avowedly have 
nothing to do with the merits ! — bear no analogy 
whatsoever to the merits ! 

As to punishment, the name is on this occasion 
employed, because whether or no the suffering 
produced is produced under the name of punish- 
ment, such upon the individual who suffers is the 
effect. 

Now as to disappointment. Of an occur- 
rence from which expectation of benefit in any 
shape experiences disappointment, pain, in some 
degree or other, is a constantly attached conse- 
quence : in the exclusion put upon this pain may 
be seen the- sole but perfectly sufficient immediate 
reason for giving to every man whatsoever is 
deemed his own, instead of suffering another to 
get or keep possession of it. No otherwise than 
by statute law, and in proportion to the extent of 
it, can this so desirable exclusion be effected : by 
statute law pre-established, fore-known and fore- 
notified. Of judge-made law, the general incapacity 
of conveying this same so desirable information is 
the essential and distinctive characteristic. But, on 
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every oecasioD, as above, even under judge-made 
law, it is more or less extensively an object of en- 
deavour to confine this sort of uneasy sensation with- 
in as narrow bounds as may be ; to exclude it alto- 
gether, if possible ; and at any rate, on each occa- 
sion, to render the probability of its having place 
as small as possible. On the contrary, in the 
case of a decision not on the merits, the probability 
of the existence of evil in this shape is at its max- 
imum: in a word, it coincides with certainty. 
For, unless where, in the individual case in ques- 
tion, corruption, or some uncommon distortion of 
the intellectual frame, on the part of the judge, is 
supposed or suspected to have place, by whom is 
it that the existence of any such phenomenon can 
naturally be apprehended, as that of a judge so 
lost to all sense of shame, as to stand fordi a self- 
declared perpetrator of injustice ? 

Now then by the practice of deciding on grounds 
palpably foreign to the merits, has* power to this 
degree arbitrary been actually established in them- 
selves by English judges. In general, they are 
expected to tread in one another's steps : and in 
the degree, in which this so indispensable habit is 
conformed to, depends altogether such feeble and 
even vacillating degree of security, as it is in the 
power of judge-made law to afford. But when at 
length the eyes of the public have to a certain 
degree opened, the evil which has been the result 
of their thus treading in one another's steps in 
some cases of quibble, has become so palpable and 
grossly mischievous — giving impunity, for exam- 
ple, to murderers, because some word has been 
miswritten or left unwritten by somebody, — when 
things have come to this pass, not only allowance 
but applause has been bestowed on a departure. 
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Then it is that the judge finda himself at perfeot 
liberty to ^e, or to refuse impunity to the mur.- 
-derer, at pleasure : if he refuses it, liberality is his 
. word : if he gives it, stare decisis. . , 

3. Now as to the coiuplete arbitrariness. Arbi- 
trary to a degree of perfection, if in any case, is the 
power of a judge in a case in which, without dsm- 
ger either of punishment at the hands of the law, 
or so much as censure at the hands of publip opi- 
nion, he can give success to plaintiff or to defend- 
ant, according as he happens to feel inclined. 
iSuch is the case where, within his reach, he sq<|s - 
two opposite sources of decision, from either qi 
which he can draw at pleasure : one which w>U 
give success to the plaintiff's, the other to the de- 
fendant's* A sort of vase has been seen, fro^i 
which, at command, wine, either ;of one colour ;^r 
another, has been made to flow. Fromthis em- 
blem, the name of the double Jountain principle h«s 
• been given ; lo tlie principle on which, by tjiis 
mbans, and in this shape, a power, which to tlie 
extent oif it is so completely arbitrary ^ has been 
established. 

To such a pitch of perfection has the exercJie of 
power in this shape been carried, that of late days 
a judge has been seen scouting the quibble* one 
day, giving effect to it the next: to what cause 
such inconsistency should be ascribed, whether- to 
corruption, or to that wrong-headedness which;, to 
so great an extent, judge-made law cannot fi^il to 
propagate, it is not possible to determine : tonday 
it is probably wrong-headedness : to-morrow it'iftay 
be the other cause. ,;: 

While decision on any other ground than the 
merits is allow^d of, in any case, thus the matter 
must continue : and for the extirpsition of this 
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enormity, nothing short of an entire system o£ pro- 
cedure can suffiqe, , 

4. Lastly, as to fnis'-seated punUhmdUJ/. X>etit>- 
quency, such as it is, being imputed ta one pensiMi, 
not on him, but on some other-i^tod that other one 
to whom na'ddinquemsy in any shape is imputed, 
is the burthen of fe^tfering imposed. Thevattor- 
ney (say of the plainti^ is supposed to haye 
written some word wrong : for this impropriety, 
real or pretended, if real, tntendred.^Dr unintended, 
his client, the plaintiff, is made to bse bis^.cause. 
If the case be of the number of tbose inwhieb, th 
conjunction with the individual, the condition of 
the public at large is considered ias suffering, as in 
the casfe of robbery and murder^ of those in which 
the eiAl diffuses itself through the public at large, 
without infringingon any one individual more than 
another, as in the case of an offence affecting the 
revenue: in either df these bases, it is the public 
that thus, for the act of the individual, is made to 
sufibr: to the guilty individual impunity is thus 
dealt out : to the tibt guilty individual, br public, 
groundless sufferings. 

In the expression by which; upbn any operation 
or instrument, nullification is pronounced, employ- 
ment given to a sort of fiction is involved : one 
operation which has been perfonmed is spoken I'ef 
as if it had not been performed : the instrument 
which has been brought inito existence is spoken 
of as mt having had existence : at any cate> things 
are put, And professed to be pu*, into ihe state in 
which they would have been,; had no such opera- 
tion, no such instrument, had place: Amidst 
instances^ mendacity so ^much mote :flagi^ant, 
scarcely wouM such a one as rthils thave /been vforth 
noticing: but foi^ exempiification and! explanation 
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of the effects, this mentibii of it. may be not WitJn- ^ 
out its use. An oflender forexamplev has been; 
brought to trial, and conviction has ensued : ;ia'tiie> 
instrument of accusation^ (say the iWtctoteTit) one' 
of those jfiaws, manufactured perhaps f(Hr:tUeplDir-»' 
pose, has been discovered : in coiisequence of the> 
observation, arrest of judgm^&t asi the>phrai3ei8^) 
has been pronounced. W'faat is the eonsequence ?• 
Whatever has been done is to be consider^ as if it; 
had not been done : information . w^hich .has ^ been* 
elicited, is to be considered as not having been> 
elicited : evidence, by which the fact pf the didin- 
quency has been put completely out <£ doubt, :ka9 
been elicited, and with perfect accuraey been oom^ 
mitted to writing : it is to be considered ais never 
having had existence* 

In civil cases, the eflfect is the sam&^-the same 
convenient extinction of evidence haiS pl^ce, whto 
a hew trial has been granted and brought on : 
though, in this case not being needed, no such 
word as nullification, or any dt its syoonyms/ as 
above, is employed^ ^ • ', ^ ^. ; '• 

Peremptory and dilatory : by these twt> words 
are designated the two so widely different effects 
produced, in different cases by ;nullificatk>n. :Oda» 
in whicli the triumph of injustice is most complfeat^ 
that in which the effect i^ peremptory, or say defi* 
nitive, because a word hai^ been mis-spelt by: a 
copying clerk, a convicted miiiderer, for exampk^ 
walks out of court, under the eyes of his deliverer 
and accessary after thefdct-T-lhequibble*sanction^ 
ing judge, to commit ulterior murders. Thvougli(- 
out the whole field of penaF law, of nuUifiiillCion 
pronounced on tine proceedings oh grounds; forei^ 
to the merits, this, according to ^e general hil^, 
and expressed in the' language of Roman laW by 
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the words nan bis in idem, is the effect. Needlessly 
promotive of guilt as this rule would be in any 
case, it would not be near so amply so as it is, 
were it not for the blind fixation principle, applied 
to days, as above. Endless is the variety of acci- 
dents-^endless the variety of cnntrivances, by any 
one of which a necessary witness may be kept from 
being forthcoming at the day and within the hour 
prescribed ; while on a circuit, the judges, with their 
et ceteras, are circumgirating, as if by steam, on 
a wheel without a drag. 

Humanity, that humanity which has penny 
wisdom for its counsellor, that humanity which can 
see the one object under its nose, but not the hun- 
. dred of the like objects at a few rods distance, 
applauds the impunity given in this case : con- 
sistency would, if listened to, extend the impu- 
nity to all other cases : then would society fell u> 
pieces : and in Blackstone's phrase, everything 
would be as it should be. . 

All this supposes the case to be of the number 
of those called criminal or penal: for, to these 
words substitute the word civil, the eyes of hu- 
manity are closed. In every case called civil, a 
new trial may be granted : in cases called penal, not : 
in the case called civil, the loss a defendant stands 
exposed to, may amount to pounds^ by tens of 
thousands a year : in the case called penal, it may 
not amount to ten shillings ; but cases called civil 
may, on revision, be found pregnant With fees to 
any amount : cases called penal are comparatively 
-barren. 

When the immediate effect is no more than 
dilatory, the evil is not so complete, rior in every 
part certain. But, to a more or less- considerable 
extent, evil has place in every such cascr^evil by 
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delay ; and delay of justice is, so long as it lasts, 
detiial of justice : add to this, evil by expense of 
the repetition : — that evil, out of ivhich cometh 
forth that same relative good — Judge and Co/s 
profit — the contemplation of which constituted the 
motive and efficient cause by which the arrange- 
ment was produced. 

Add now the effect of the instruments of regu- 
larly organised delay called terms and circuits, 
combined witli that of the blind fixation principle, 
applied to days. Now, in the case of a new trial, 
comes an interval, in some cases; of half a year, in 
others of a whole year, interposed between the 
original series of proceedings, and the repetitional 
proceedings, if granted. In this state of things, to 
a prodigious extent, the dilatory operation of the 
virtual nullification put upon the original set of 
proceedings becomes in effect peremptory and con- 
clusive. A necessary witness dies, goes off of 
himself to the antipodes, or is bought off: of the 
suitors, at whose charge, in case of nullification, 
the quibble has been made to operate, or. without 
need, of nullification the necessary piece of evi- 
dence has been kept out of the way, the purse or 
the spirits have become exhausted. As often as 
this has place, the dilatory effect, though in name 
and outward appearance less pernicious than the 
peremptory, is in reality much more so: the ex- 
pected remedy is extinguished : and to the expense 
and vexation attached to the pursuit of it, a fresh 
quantity is added. . 

Such is the advantage which, by the so elabo- 
rately and successfully organized system, is given 
to dishonesty when conjoined with opulence, that, 
in many imstances, to the purpose of the prepon- 
derantly opulent depredator or oppressor by whom 
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the deptk of his destined victim's purse has been 
8onBde4> so far as regards ultimate success, the 
differenQel>etween the peremptory and the dilatory 
efieot of nullification may be made to vanish. . 

XII.— /)mce the Twelfth. — Juries isubdued and sub- 
jugated. 

! Jfot at the period here in question was this ex- 
{)loit hatched : juries, it seems probable, were not 
^ that time ih existence. But it.was at that period 
ithatthe foundation was laid, of the power by which 
ithis subjugation was accomplished : and tiie only 
use of the inquiry being how the yoke. imposed on 
the people by Judge and Co. may be. shaken off — 
ca yoke of which this forms no inconsiderable a 
portion, a topic so important could not be left un- 
itoucbed; ^ 

- The origin of the jury institution is lost in the 
' olmlds' of primiaeval barbarism : inference must 
there be called in to do the work of narrative. Tnat 
,whiefa inference suggests is this. Of some greater 
:xraf]tiber, twelve or any other determinate number 
•could not but have been a sort of committee. To 
the eyes of thier historian not uniformly distinguish- 
rable M^us the entire body and the committee. When 
ihe one supreme criminal judicatory— the some- 
ftimes metropoUtan, sometimes travelling judicatory 
-^4-rwas instituted, then; all over the country, were 
^jextingtiii^ed the small territorial and adequately^ 
immerous local judicatories, in whioh the inhabi- 
tants in general took that part, which, scarcely in 
•those rude ages, could be vrell defined, and if ever 
os^/well then defined, could not; now be determined 
tiadi stated/ What was ly> be done ? Even under 
-^el^en existing thraldom, subversion, completed 
i0t one explosion, might hive b^en too locking to 
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bQtenslur^iU^. v *'Cpmp to me^ whoever I am, and 
sit.«i94Qr me, as ;yoa do now under your several 
ju4^.^ .Qopie tp me : I do not say all of you, for in 
tbat case all production. would be at a stand — but 
a.{^r^ of the number selected from the whole : in 
a.w$ird^ a^coqimittee ; and let the number of it be 
tp^\ve." When from one of these small judicato- 
ries^ ;,^ 9juit was first; called up to the one high and 
great 0nje,i something, to this effect must, it should 
seem, have been said. The shorter the journey, 
the less burthensome thCvduty. Whether this be 
qiore er hst^ burthensome, the more important the 
QGCfi^p, the more plausible the excqse for the 
imposition of that i^ame duty. Thus it was, that 
practice might make its way by degrees. As to 
the number, why twelve ? Answer— rTwelve was 
the number of the apostles : in favour of no other 
number could so cogent, unanswerable a reason be 
assigned. 

. Be this as it may, in the very nature of the case, 
pevei! could juries have been altogether acceptable 
associates to judges. How should they, any more 
tMn indepepdent jious.es pf Commons to Kings? 
Whatsoeyer was th^disposition of the judge, partial 
or impartial, crooked or upright, proportioned to the 
share they too^ in the business, most frequently by 
intfJilectual inaptitude, but sometimes by intellectual 
aptitude, sometimes by moral aptitude, they would> 
be troublesome. Act they could not without being 
slo. By their mere existence a troublesome duty 
wals imposed upon the judge : the duty of giving 
^oQiething in the shape of a reason for the course 
prescribe by him. 

- Here then, on each occasion, on the nec1c of the 
iudge wa&.a'yoke, whi):^h, if it could ipipt be shaken 
off, Hvas to h^ rendered as light as possible. Ti^ 
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case of non-compliance^ it might by nullification, 
as hath been seen, be got rid of. But nullifica- 
tion, as hath also been seen, did' but half the busi- . 
ness. True it is, that when applied to eases called 
civil; it could always prevent a well-grounded de-' 
mand from taking effect ; but it could not so con* 
stantly give effect to an ungrounded one. Applied 
to penal cases, it could at pleasure give impunity 
to crime ; but especially in capital and other highly 
penal cases, scarcely of itself could it be made to 
subject innocence to punishment. 

What remained applicable was a compound of 
intimidation and delusion : intimidation, applied to 
the will; delusion, to the understanding. 

Of the intimidation employed, the one word 
attdint, will serve to bring to view a specimen. 
Persons, all twelve, imptisoned; moveables, all 
forfeited ; dwellings, all laid low ; habitations, 
lands, completely devastated ; with et ceteras 
upon et ceteras. Maleficence must have been 
drunk when it came out with this Pandora's box : 
actual cautery applied, as often as a flea-bite was 
tp be cured.. Down to the present hour, this is 
law : continued such by }udge-made law. In the 
course of a few centuries, statute law added a few 
tjrtfles, that thiese serious things might remain unaf- 
fpdted. Statute law is repealable: common law unre- 
pealable. Parliaments are allowed to correct their 
OAVn errors : judges, under the name of the tyrant 
phantom, remain irresistible, uncontrolable, and 
incorrigible. No otherwise, it is true, than by 
compliance on the part of,twice the number, could 
vengeance be taken for the non-compliance of the , 
tSveJve. But the instances first chosen for this in- 
ffiption would naturally be those in which, on the 
part of the sufferers, the delinquency had been 
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least questionadde. At any rate, upon Judge and 
Co. would infliction in such sort depend, that, of 
non-compliance, attaint could scarcely fail to pre- 
sent itself as a more or less probable consequence. 

Of an infliction thus atrocious, the frequency, 
as it presents itself in the books, is perfectly as- 
tounding to a reflecting mind. No odier\nse than 
by attaint, could the efi*ect produced in these days 
by new trial, be produced m those. As often as 
a new trial is granted now, conceive the Pandora's 
box opened there. 

Note well the efficiency of the instrument. Like 
the .febled razors, it penorms the work of itself, 
MTithout need of a hand to guide it. As it is with 
corruption, so is it with intimidation. To produce 
the effect, neither discourse nor expression of will 
in any other shape, is necessary : for the produc- 
tion of the efiect, relative situation is perfectly 
sufficient. Where the intimidation was inappli- 
cable, afterwards when at length the stream of 
civilization had washed it away altogether, — 
remained, as the only instmments applicable, 
arrogance and cajolery. Of the two instruments, 
arrogancawais, of course, to the operator, the more 
acceptable. The use of it presented no great dif- 
ficulty. ** The law (quoth the judge) is so and 
so." So far the judge, but what law? No law 
was there in the case. Who made it ? The law — 
meaning that portion of it to which he gave the 
force of law — it was he who made it; made it 
out of his own bead, made it for his own purpose, 
whatsoever that purpose happened to be. 

Take for example libel law. A libel ? What is 
it ? Answer — If I am a judge, any piece of printed 
paper, it would be agreeable to me to punish the 
man for. Is he a nian I choose to punish ? I make 
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it ja libel : is he a iD$m I. choose liot to punish? I 
make it a non-libeK ; But ist it pos^ble that, to a 
maa in power^ it. should be agreeable to leave un- 
puoishM. any individual audacious enough to say 
anything otherwise than agreeabte to a man in 
power? O yes; it 16 just posi^ble. Witness 
Morning Chronicle lA the days of Pcn;^^ and Lord 
Chief Justice EUenborough, 

Now suppoi^e ^ code in existence. Juries are 
now emancipated* Judg^ in. effect now : no longer 
dup^s ; no longer tools ; and, by the shackles im- 
posed .on the mind, made slaves* Judges in effect 
now, because ennobled and qiiaUfied so to be. 
The lal¥/(say they) is sound so : how should it be 
otherwise ? Not be what they thus say it is ? The 
book 'is opened : there the passage is — they see it. 
Mqre effectually learned would |>e the least learned 
juryman in ;such a state of things, than, under the 
exisiting system, the most learned judge. 
^iTo tYie existing system apply (be it remembered) 
these remarks : . not to an improved system, under 
M^idb judges would be made responsible, and ap- 
peals to a superior judicatory effectual, as well as 
the apptol to public opinion, strengthened by ex- 
tensH>n given to publication : under such a system, 
gareater might be the power reposed in the experi- 
enced, less in the unexperienced hands. 

^* Thus stands the law!" Under the existing 
system, whto a declaratibn to this effect is made 
by a judge, from what set of men, in the situation 
of jurymen^ can non-compManoe, hoW) necessary 
soever to. justice, be ordinarily expected? In this 
cltse^ that beiti^ assumed as true, wlucb# in every 
commoik law case, is. so lopposite to tme— ^thatis 
tcfjsay^ the existence of tte lawf in question — ^to 
the judge must this same) litw ;be kwwii, if to any 
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body; as to theJBe hifi unlearned pupils, to them 
it is completely unknown : so the inwajod consci* 
ousness of each man of them testifies. With the 
law, which thus, at the very moment of its being 
made, is revealed to them, begins and ends their 
knowledge. In such, a . state of things, so effect- 
ually, by the consciousness of their own ignorance, 
were they and are they Winded, their appointed 
guides may, to any degree be bund, without being 
seen by them to be so. Under these circumstances, 
what but blind compliance could, thea be — aye, 
or can now be-^the general practice ? What excep- 
tions* there are, are such as are formed by here and 
^tiiere a rare occurrence, operating, upon a rarely 
exemplified set of disposijtidns* .. 

Of the acqmtted idecapitator, mention has been 
:made above.. If, by a union of past absurdity and 
-present arrogance, a jury can be brought to this, 
•to what is it they can npt be brought? But, in 
tlmt cas^ how much is to be ascribed to judge's 
influence, how liiuch to jurymen's abhorrence of 
(death in the diaracter of a punishn^ent, can not be 
^affirmed with certainty : and so long as the punish- 
ment is death, impunity will, every day, be ap- 
•fMPoacfaing nearer and nearer to the being every 
tlay's practice » 

* • • ■* 

XIII. — Device the Thirteenth. — Jurisdiction where 
it should be entire, split and spliced. 

Jurisdiction has two fields — the local and the 
logical : the local, or say. territorial^ divided into 
tracts, of territory ; the logical^ divided into sorts of 
cases. In the local field, that which the interests 
of justice reqmre is, as hath been Heen^nuiltiplicittf ; 
'in the logical fiidd, as vrill be seen^ unity. So 
-much for reason: now for practice.: Where, by 



\ 



124 PETITION FOR JUSTICE. 

theiintereats of justice, imiltiplicity was required, 
the ialerest of Judge and Co. established, as has 
'b^n )seen, the unity: where, by the interests of 
justice, unity was and is required, the opposite 
interest of judicature, that is to say, that same 
sinister interest will now be seen establishing mul- 
tiplidty. 

From the expression Jurisdiction split, let it not 
be conceiyed, as if at the initial point of time in 
question, the field of legislation was, in its whdie 
extent, covered as it were by one large block ; and 
that) at different times thereafter, by the introduc- 
tion of wedges or otherwise, the block was broken 
ihto the existing splinters, connected together, as, 
they may be seen to be, by the conjunct sinister 
interest. The case is, that it is by degrees, as 
will be seen^ that the aggregate composed of the 
splinters has been brought into its present so com- 
modious state : namely, in some instances by fis- 
sure, in other instances by the gradual addition 
of portions^ of new matter spliced to the older. 
Splitting and splicing — by the union of these two 
operations has the actual aggregate result been 
brought into existence. 

Matter of the aggregate this. Of the substan- 
tive branch of law different masses, three or four : 
and, for giving execuition and effect to them, more 
than twice as many of the matter of the adjective 
or say procedure bi'anch of law ; constituted every 
one of them, chiefly of the fictitious, or say judge- 
' ihade sort ; with only here and there a patch of 
real law— of legislature-made law — stuck in. 

In the keeping of these portions of matter in the 
hands of different sets of judges, not in the origin- 
ally placing them in these or any other separate 
hands, consists, at present, the sinister practice— 
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the device : in the union of them, in each territory, 
in one and the same hand, the sole remedy. 

As to the splitting, in some instances, the opera- 
tion, by which it was effected, was performed at 
one stroke ; that is to say by one statute : call the 
mode, in tUs case, the all-at'Ofice or declared mode ; 
in other instances, silently, gradually, and imper- 
ceptibly: call it, in this case, the undeclared or 
gradual mode. 

So likewise, as to the splicing. 

Short description of the modes of operation in 
the two processes this. 

Original stock or block, the grand judicial 
authority, instituted by William the Conqueror, 
and stiled the Aula Regis: Anglic6; the King's- 
hall or court. . 

1 . Splinter the first, court Christian, alias Spi-^ 
ritual, , alias Ecclesiastical : species of operation, 
difficult.to say whether the splitting or the splicing. 
Mode of operation, at any rate, the gradual. By 
the terror of punishment in the future life, it ac- 
quired as will be seen, powers of. legislation and 
judicature in the present. 

2. Splinter the second, courts of Exchequer, 
stock or block, as above, ^e Aula Regis jurisdic- 
tion. Out of the administrative authority, now 
called the Receipt of the Exchequer, instituted for 
the collection oi the revenue, grew the judicative, 
called the court of Exchequer. Where contesta- 
tion has place, if and in so far as professional 
assistants are called in, administration becomes 
judicature. Mode of operation, gradual ; members 

of the court, a portion of those of the Atda Regis. 

3. Splinter the third, chancellor's jurisdiction. 
Stock or block, the Aula Regis jurisdiction, lliis 
functionary, decidedly a member of the Aula Regis, 
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officiated therein as Secretary of State.: and^ at 
the same time, his bein^ the office from which 
issued the instruments, still istiled original writs — 
instrumeuts, by which commencement was given 
to so many sotts of> siiits, ^exercised thereby, in; 
subordination to the^ legi^iative/ authority of the 
monarch, a . sort 6f unperceired, but not . the less 
real authority of the same kind*: Species of opera-* 
tion, the splitting: mode, the gradual. ^ 

4. Splinter the fourth, jurisdiction of the court 
of Common Pleas* Staocfc or blocks the jurisdic- 
tion of the Grand Justiciary* v Specie* of opera-^ 
tion, the , ^HUing^ . Mode, the aU-at-6me mode. 
Splitting instrument. Magna Ch&tta: remnant of 
the original ^tock or .block, the court : of King's 
Bench. Business now stiled dvi/, allotted to th6 
Common; Pleas; bustiness now ^ixlGd^ofttmnat ox 
penal, reserved to the Kind's Bench : also, either 
reserved by original institution, or. acquired by 
encroachment, the appellate's superiority ever the 
Comimon Pleas. 

6. Splinter the^h, equity' jurisdiction of the 
Chancellor's court. Stock or block, the aggregate 
of this same functionary's authority. Species of 
operation, splicing : itaode silent,'' xmperceived^ 
gradual. Remnants, the common law business 
now stiled the Petty *bag jurisdiction : ^ peH:y in 
name, petty in bulk and' nature. 

6. Splinter the sixth, equity jurisdicdoii of the 
court of Exchequer. Stock or block, the-common 
law bulsineiss y>f that saine court Species of 
operation, splicing.. Mode unperceived, gradual : 
performed in iihitation of the Chancellor's equity 
jurisdiction. • ' ' \ 

7. Splinter the seventh, Bankntpt Petition 
courts Stock or block, the chancery jurisdiction. 
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Species of dp^ratkni, spiiciBg. Mode, the all-ati- 
once mode. Splicing iiistrumeoti the statute 34 
and 35 Henry VIII. ch. 4. :i 

8. Splinter the eighth. Insolvency courts S|4>cl|^ 
or block, again the chancery jurisdiction. Species 
of operation, splicing. . Mode, the all*at-onc$ 
mode. Spliqing instrament, 53 Geo. III. ch. 102 : 
Subsequentially applied instruments, 54 Greo^ III. 
ch. 28* and 3G$Q. tV.c^. 123. 

9p Splinter the. ninth, jurisdiction of the justices 
of the peace acting collectively in general ses- 
sions. Stock or block, the King's Bench jurisdic^ 
tion. . Species of operation, splicing: mode, the 
all-at-mce mode : splicing instruments $t$tti\ite 1st, 
Edw. III. ^t. 2, ch. 16. 

10. Splinter the tenth, jurisdiction of just^cep 
of the peace, acting collectively in not fi^wer^ than 
two at a time in petty sessions. Stock or.Wopk-^ 
original, the King's Bench jurisdiction, as above:: 
immediate, the above-mentioned, general sessions . 
jurisdiction. Species of operation, spUcing: 
splicing instrmtne^ts, various consecutive statutes. 
On the part of each, mbde of operation, the all -at* 
once mode: on the part of the agg^gate, the 
most thoughtful^ silent, or unperceived and 

gradual. , -. ... . 

1 1 • Splinter the eleventh, jurisdiction of justices 
of the peace, acting severally throughout the suit. 
Stock or block — original, the King's Bench juris- 
diction :> immediate, the general sessions jurisdic- 
tion, as above. Spe(^ie$ of operatkMi, mode of 
operation, and instrument^ as above. 

12. Splinter tl^e twelfth, jurisdk^tion allotted to 
justices of the.pe9iQe, atting severally, apd pa^r 
cisifig, at .the t( outset of ^a - suit, ' a fragment of 
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jurisdiction: the suit being, for its completion, 
transferred to some one of four other judicatories : 
as to which, see above, Device XI, Needless 
transference and bandying: stock or block — the 
King's Bench jurisdiction. Species of operation, 
splicing. Mode, the all-at-once mode. Splicing 
instrument, statute 1 and 2 Phil, and Mary, 
ch. 13. 

13. Splinter the thirteenth, jurisdiction of small 
debt courts. Original stock or block, the court 
of Requests^ in Westminster-hall, long since ^Hbo- 
lished. Species of operation, splicing : mode, in 
the instance of each, the all-at-once mode : i^li- 
cing instruments, a multitude of statutes, each 
confining its operations to some narrow portion of 
territory. 

Note, that in almost every one of these cases, 
thex^ourse taken for the ascertainment of the truth, 
in relation to the matter of fact, is different : as 
to-this presently. 

Ecclesiastical j udicatories for maintenance of dis- 
cipline among ecclesiastical functionaries: — mili- 
tary judicatories for maintenance of ^ discipline 
among land-service military functionaries : — the 
like in relation to sea-service military function- 
aries. Admiralty prize courts : on the subject of 
these judicatories, the demand for explanation not 
being cogent, and room being deficient, the sole 
purpose of the mention here made of them is the 
apprehension lest, otherwise, they should: be sup- 
posed to have been overlooked. 

Mark here the chaos! Different branches, or 
say masses, of substantive Jaw, spun out in this 
dark way by judge-made law, thus lamentably 
numerous ! and fi)r giving execution and efiect to 



JURISDICTION .SPLIT. 12D 

tfaem, ta each a difFereht mass of procedure, or 
say adjective law: masses framed in so many 
different modes, and upon different principles ! • 

Single- justice courts, petty seisi^ions courts, and 
small debt ^courts, the more entitled to remark, as 
affording^ perhaps, the only instances in which 
judicial procedure has had for its main ends the 
ends of justice. . * 

Essentially repugnant to the ends of justice 
^^ (need it be said ?) essentially repugnant, if any- 

"T thing can be^ — this system of disunion : propor- 

tionably subservient to the actual ends of judica- 
ture : hence the arrangemetit so recently employed 
in keeping it up : in particular, as between equity 
courts and common law courts. 

Conducive to the ends of justice will this split-^ 
ting and splicing work be said to be? Well 
then: here follow a few improvements, on the 
same principle. To the bankruptcy court, add a 
stock-breaking court : to the insolvency court, a 
non-solvency court, a non-payment court, a non- 
liquidation court, and a non-discharge court : each, 
with a different mode of procedure. Taking for 
the twelfth-cake the jurisdiction of the aula regis ^ 
let lots be drawn by aJl these courts, for these 
their respective stiles and titles. . Allot to each 
of these courts one commissioner to begin with ;' 
then three commissioners (the number in the in- 
solvency court in its improved state), then the 
square of three, 9; then the cube of tiiiree, 27: 
then the fourth power of three, &1 ; by which last 
the - number of the commissioners of bankrupts; 
or bankrupcyy will be surpassed by eight, and 
proportionally improved upon. To secure what id. 
called gudli/icdtion, meaning therehy apprcpridie 
aptiUxdCj impose aB a ,task and test the havings ^at^ 

K 



130 PfiTlTION FOR JUSTICE. 

taken of a certainjaumber of dinners, in some one 
of four great halls. Of situations of different sorts, 
in, imder, or about these courts, number citable 
of being occupied by the same person at the. same 
time*, t^a; by wWch the number j oeeupied by a 
son of thi3 exr chancellor, the Barl of Eldqn^ wiU be 
otttstript ¥y ot^ii^ To complete the improvement; 
conclude with pensions of retreat, aftier tjeil )yeairs' 
service, and pensions for widows, orphans, and upon 
occasion, ^sisters* . : ' : 

At the end fof a certain length txf time, the exist- 
ing incumbents will be founo, each c^ them, at the 
same time insu$ciently and morer tbstn isi>uffici3&ntly 
apt, as was the ^ca^e with the metropolitan police 
magistrates : then will be the time for adding one-^ 
third to their salaries: with, or without the like 
mldition tti the other just mentioned so equitable 
and ccmifortable appendage. 

We proceed now tp present to the view of the 
Honourable House the evijs, of which this system 
c^ disunion is, and so long as it continues in exist- 
^ice c9nnot but be, so abundantly productive : . we 
shall poiilt out the cause by which it has been pro« 
duced : namely^ the mixture comp^^sed of primteval 
inexperience and sinister interest; : 

In particiikr, in regard to imprisonment for debt, 
oo its fjiresent footing, to wit, at the commence*' 
ment of the suit*— a period at which it is. so fre- 
quently grotindless, and so constantly ungrounded, 
it will be seen timt it had no better origin and effi- 
cient cause> than i^inister in^rest, in, i|s: foulest 
9hape : special origihal cause, ai$ will be seen, of 
this abuse, the splitting of the Common Plea& 
jurisdiction from that of the* King's Bench^;- there^ 
after imn^ediatidj cause, .tbe gra^d batlfo betwean 
the two:cowto> in the rdgn of Charies the Seeond. 
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The use of confusion has already b^eu brought 
to view: behold now one pre-eminently useful 
mode or efficient cause of it. In tl>e practice . of ^ 
large proportion of all these cpurtp,r both braHaches 
of law spui^ out together, the Stubstantiye branch 
out of the adjective, in the shape of iu?i^, ^by thfii 
judge in the course of the operations of propiedure^ 
the twist afterwards woven into piece goods ^by 
the firm of report-maker, report-i^mker's book*- 
seller, abridgment-rfnaker, and his abridgment's 
bookseller : and in this way it iis,. that» on pretence 
of judicature, even the whole field of law^ power 
of legislation continues to be exercised : ei^^ercised 
by the combinaticm of such essentially and fla- 
grantly incompetent hands ! 

Are you a chief justice ? Have you a law to, 
make? to make on your old este^blish^d model 
The following is your, recipe. Take; any word pr 
number of words the Occasion requires; :choosing, 
as far as they go, such as are already in the laur 
guage: bvt if more are wanted, you either take 
them from another language, old f!rench or Latin,, 
or make them out of your owi^ head* To these 
words you attach what sense you pleaae. • To 
enable you to do, by this mean$, whatever you 
please, one thing only is . now wanting* ^ This i^ 
that, in the accustomed form, by» scmie perspti 
othei" than yourself (for you cannot youri5elf,i w '}f\ 
some . countries, give fiommencement to a swit), the 
persons and things to be operated upon must.b§ 
brought before you by the -king'^s^ attom^y-t 
general, or an indii^^idual ia the 'diara.cter of plain- 
tiff.: This done, you go to work, according to ik^ 
nature' (^ the case. Is it a civil oiie ? To the plain:i 
tiff you give or refuse as much <^ defendwt'fi^ pi^i^ 
perty as is brought before you« Is it a ctimwftl or 
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say penal one ? you apply, or refuse to apply, to 
the defendant, the whole,' or more, or less, of the 
punishment demanded for him at your hands. 
This you do in the first instance before and with- 
out any law to authorise you : for no such autho- 
rising law have you any need of : after which, in 
the way just mentioned, what you have doiie re- 
ceives, in print, authority, extension and perma- 
nence, from the abovementioned hands, being by 
them manufactured into a sort of fictitious law 
doing the office of, and upon occasion overruling, 
an act of parliament. 

From the process pursued in the principal of 
these manufactories, a conception, it is hoped, 
tolerably clear and correct, may be formed, of the 
Planner in which this species of manufacture has 
been, and continues to be, carried on. Thesef 
are— 1. Equity courts. 2. Common law courts, 
3. Courts christian, alias spiritual, alias ecclesias- 
tical courts. 

I. Turn first to the self-stiled equity courts. Words 
comprising the raw materials, trust, fraud, accident^ 
injunction, account, with the word equity at their 
head— here we have the whole stock of them or 
thereabouts : ' stock in words small : but in matter 
as abundant as heart can desire. One of them, 
the master- word equity — so rich is it, that out of 
it; and by the strength of it, anything could yet, 
and to this day can be done, that lu€t of power or 
money can covet. What can it not do ? It can 
tatke any wards, every infant, out of the arms of 
atty and' evfery father, and at the father's expense, 
keep craimming' it with the pcip of imposture and 
corruption, ' till the father* is reducBd to beggary, 
and the entire mass of the child's, rendered as foul 
as that bf the crammer's mind. 
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Equity ?, what means it ? A bettermost, yes, aud 
ihat the very best, sort of justice. But, justice 
being, the whole together, so good a thing, what 
must not this very best sort be ? Be it what it 
may, that which, on each occasion, is done by the 
judge of an equity court, is it not equity? Well 
then, by the charm attached to this fascinating 
word, to whatsoever he does, not only compliance 
and acquiescence, but adntiiration and laud, in the 
accustomed and requisite quantity, are secured. 

II. Next as to the common law courts ; and in 
particular the great criminal law court— the 
King^s Bench. 

Conspiracy^ blasphemy^ libel, malice, breach of 
peace, bonqs mores, with their et cseteras, of 
these raw materials is composed the stock of the 
common law manufactory. That which equity 
does for chancellor, that or thereabouts, the 
single word, conspiracy, would of itself be suffi- 
cient to do for chief justice of King's Bench. 
With -this word in his mouth, what is it a chief 
justice can not do ? who is there he can not 
punish ? .what is there he can not punish for ? 

Persons conspire, things conspire — to produce 
effects of all kinds, good as well as bad. In the 
very import of the word conspiracy is therefore 
included the conspiracy to do a bad thing : now 
then so as proof has been but given of a conspiracy, 
that is to say, of the agreeing to do a something, 
or the talking about the agreeing to do it, the 
badness of this same something, and the quality 
and quantity of the badness, follow of course : 
they follow from the vis termini, the very meaning of 
the word, and may therefore without special proof 
be assumed . 

So for, so .good, where you have two or more 
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to punish. But how if tiiiere be but one? In 
this case a companion must be found for him. 
But this companion it is not necessary he should 
have a name : he may be a person unknown : for, 
because one of two ' criminals is unknown, is it 
right that the other should escape from justice ? 

So much for the King's Bench manufactory 
taken singly. Now for ditto and Common Pleas 
unitid, cases fond suits called civil : verbal stock 
here — case, trover, assumpsit, with their et caeteras. 

Conspiracy; blasphemy, peace and malice — 
these words were found already in the language, 
and, whatsoever was the occasion or the purpose, 
required only a little twisting and wresting to make 
them fit it. Bonos mores, trover, and assumpsit had 
to be' imported ; bonos mores and assumpsit, from 
Italy; trover, from France: all of them had to 
undergo, in the machinery, more or less of im* 
provement, ere they were fit for use. Face would 
Would have beeii &s intelligible as case, and served 
as well, had fortune been pleased to present it ; 
clover, as trover: mumpsit as assumpsit : but case, 
trover^, and assumpsit, had fortune on their side. 
' lil.' Now as to Court Christian. No Jissure, 
violent or gradual, requisite here. Nothing requi- 
site to be done otherwise than in the quiet way, by 
^iicing : by splicing performed imperceptibly, and 
in the dark; in the pitchy darkness of the very 
^rlie^t ages : ndneed of custom, of snatching, in 
the maiftier that will be Seen presently, from any 
bttief branch of the Jird^e and Co. firm : simple 
addition was the only change needed. 
\^^ MbdQ of proceeding; bf iSay recipe this. Take 
ahy ait of any jierson at pleasure, call it a sin : add 
to it a punishment, call the punishment a penance. 
Observe that the agent has a soui : say^ that the 
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sdul wants to have ffood done to it: say tbat tile 
penance will do this good to it. If, frightened at 
the word ^in, the people endure to be thus dealt 
with, any body is employed to acctise any body of 
any ^ne of these sins: if then he fails to make 
answer in. proper fbrm^ you make him^ do thier 
penance ; so', of course, in case of confyiction. 

Now as to fees. Fees you receive foi^ calling for 
the answers fees for allowing it to be made: fees 
for making tt; and so on successively for every 
link in the chain ^ But, suppose no such answer 
made? Oh, then comes €Jte(>mnHinieati(m : anopera^ 
t|0n^ by whkh, whether he does or does not think 
that he will be made mii^rable in the of Aer world, 
he will at any rate be made sufficiently so in this. 
'. A circumstance particularly convenient in this 
casev was and is, that, besides the fees received in 
thecourse of the prosecution, the penance and the 
excbmmunidation themselves have been made 
liquifiable into fees. ' 

Sin, in this case, it was necessary should be the 
word : not crme or eml injury, - But the same ob* 
Di^Kious act might; and may still, be made to re* 
ceive all these different appellations; and, on 
account of it, the agent dealt with in so many 
different ways ; made, to witj after the trut^ of it 
has, bv the three different authorities, in and by 
their several different and mutnally inconsistent 
processes, been ascertained. 

The.act supposes a blow> and the sufferer, a 
clergyman. C!ommon Plesls gives ' to this same 
sufferer money for remedy *<> the civil Injury: 
King's £ench takes money from the man of vio^ 
lence, for the king : Court Oh^stkii takes money 
fbbm: the same for tl\e gbod eihip soul, distribtitiiig 
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the haojus among the rever^id divine's spiritually 
learned brethren. 

True it is, that, upon proper application made, 
— one of these same judicatories, (the King's 
Bench to wit,) may stop proceedings in one of the 
others — the Court Christian to wit. But defendant 
— ^what gets; he by this ? One certain suit; for the 
chance of riddiag himself of another. And note, 
that in this fourth suit, the mode of establishing 
the fact which is the ground of the application is 
different from every one of the modes respectively 
pursued in the other three. 

Such is this species of manufacture : spinning, 
put of words, the sort of piece-goods called lawy 
and that of the goodness that cloth would be of, if 
spun out of cobwebs. Now then, even from early 
time — time so early as the year 1 285 — time not 
posterior by more tli^in two centuries to the ori- 
ginal period all along in question — what need or 
pretence has there been for it? Not any. So 
early as the year 1285, Parliament gave birth to 
an idea, by which, had it been pursued, appropri- 
ately-made law might in no smadl proportion have 
jbeen made in such sort as to occupy the place 
usurped by the spurious sort thus spun out blind- 
fold, in the ea^'post'f&cto way, in the course of ju- 
dicature. At the tail of a paragraph, having for 
its subject-matter an odd corner of the field of law, 
the scribe of that day, as if by a sudden inspira- 
tion, spars aloft, and as if from an air-balloon, 
casting his eye^ over the entire field, goes on and 
says, " And whensoever from henceforth it shall 
fprtun^ in the Chancery, that in one case a writ is 
^bund, and* a like case, falling:under the law, and 
requiring like remedy, is found, the clerks of the 



.JURISDICTION SPLIT. 137 

Chancery shall agree in making the writ:" after 
which, for appropriate confirmation, follows refe- 
rence duly made to the superordinate authority, 
the next Parliament. 

. Behold here provision made for codification. 
Here was seed sown, but the soil not yet in a state 
to admit of the growth of it. In the barbarous 
mode oi ex'post'facto judge-made law, were there- 
fore of necessity fumbled out such indispensable 
arrangements, without which society could not 
have. been kept together. 

For ages, by common law alone, equity not 
being grown up to suflScient maturity, were these 
arrangements made. But, after all that had been 
thus done, and amidst all that was afterward doing 
by common law, abundant and urgent remained 
the need of such arrangements, in addition to those 
the topics legislated upon, in this same blind and 
spurious mode, by chancellors, with the word 
equity in their mouths, may serve to show. 

]. Tnist^ 2. frauds Z. accident; these three have 
been already mentioned. Add to them — 4. if junc- 
tion, (meaning prohibition^) as to use made of pro- 
perty in unmoveables : 6. injunction as to pursuit 
of remedy at commoa law: 6. account; expres- 
sions all these so handy and commodious, because 
single- worded. Add to them moreover, 7. obliga- 
tions to deliver in kind things due : 8. obligation 
to perform in kind services due ; these, with the 
exception of injunction as applied to common law 
suits, belonging to substantive law. Add, to all, 
the following, which belong to adjective law, or 
say judicial procedure : 9. elicitation of evidence, 
from the parties on both sides,— oral from their tes- 
timoiiy, real and written from their possession : 10. 
At the time allotted to elicitation of orally elicited 
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evidence^ the quantum rendered always adequate 
to the demand: 14. elicitation and recordation 
made, for eventual use, without actual suit. 

All these objects had and still has common law, 
as we shall show, left in a manner to shift for 
themselves : left either without any provision at all 
made for them, or vnthout any other than such by 
which the purpose can not, in any tolerably ade- 
quate degree, be answered. 

Think now, of the enormity .pf the deficiency 
left, and inaptitude exhibited, by the assemblage 
of all these gaps* 

1. First as to trust. Think of a system of law, 
under which, in relation to this head, nothing or 
next to nothing Mras done. Over the whole field 
of law, particularly over the civil, extends the de- 
mand, for the matter which belongs to the head of 
trust. Power exercisable for the benefit of the 
possessor, it is called pcwer : power, in so far as 
not exercisible but for the benefit of some other 
person or persons, is called trust. In particular, in 
the hands of all public functionaries,^ considered as 
such, what power soever has place, is so much 
trust. 

2. Secondly, ^s to Jraud. Over the whole ex- 
panse of the field of law, more particularly the 
penal branch, extends the need of provision in re- 
lation to fraud: in whatever shape maleficence 
operates, fnmd shares with violence the privilege 
of officiating as its instrument. 

. 3. Thirdly, as to accident. Of the import of this 
term, the va^eness immediately strikes the eye. 
But, for bringing to viett^ some conception of the 
application on &is occasion made of it,— the two 
word&-^e0mi^iiitee and nbUgutory^ingagement, may 
hete serve. Of the provisions requisite tp be 
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made under this head, the principal beneficial pur* 
pose is ,the prevention of disappointmerri : the grand 
and all-cdmprehensiye purpose, by Avhich the pur- 
port of the portion of law occupied in the giving 
security for property, requires to be determined. 

4. Fourthly, as to injunction, applied to the pur- 
pose of restraining mischief to immoveable pro- 
perty : injunction, meaning interdiction, or say 
inhibition or prohibition : for, in ordinary language, 
we speiEik of enjoining a man to da a thing, as well 
as to forbear doing it. As to the operation, per- 
forMied under this name by a Court of Equity, it 
has for its correspondent and opposite operation 
that which, under the name of a niandamm, is per- 
formed in the' courts of common.Iaw. In the case 
of the mandamus, ttie act commanded is a positive 
act ; in the case of the injunction, a negative adt. 

Note here, by the fcye, that to the provision 
made by both these remedies together belongs the 
property of inadequateness.. For, to the evil, 
whatsoever may have been the amount of it, which, 
antecedently to the attempt made by them respec- 
tively to stop it, has alieady taken place — ^no 
i^emedy do they attempt tir so much as profess, to 
Mfeike application of: no compensative remedy, 
no satisfaction in any other shape, no punitive : and 
at the charge of an honest, what is the profit which- 
a diishonest man will not be ready to make, if 
assured thkt the wori^ that can happen to him for 
it, \^ the being stopt from making more ? To him- 
self no punishment ; to the party wronged no satis- 
faction ? But, as to atiy such ideas as those of 
dl^:ompreheIksive1^ess and^dbjfttac^, nearer would 
they be to a bed of Colchester oysters, than they 
ate to- a bench of English judgei^ ! A bench-— what- 
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soever be the number of seats on it, whether one, 
four, or twelve. . 

6. Fifthly, Injunction, as applied to the pursuit 
of remedy at common law. Now for a riddle. 
To itself by itself this operation would not naturally 
be expected 16 be . seen applied : it would be to 
the same operation performed by equity, what 
suicide is^ to .the species generally understood by 
the name of homicide. As. little would it, under 
the same judicial establishment, have been applied 
to the operations of any judicatory, by another 
calling, itself a Couri of Equity, if, to common 
sense, in union with common honesty, it were 
possible to obtain admission into such a theatre. 
Setting up one judicatory, to put a stop, at the 
command of any man that will pay for it,. to the 
operations. of another, and frustrate what in pro- 
fession were its designs, and thus, without so much 
as a supposition of error on the part of the judi- 
catory so dealt with,, in an arrangement such as 
this, may be seen a flower of ingenuity that 
assuredly would in vain be looked for in any other 
field than that of English judicature. But, though 
no common law court, as such, nor therefore any 
common law court which is merely a common law 
court, has as yet, it is believed, been in the prac- 
tice of thus dealing by itself, yet an English judi- 
catory there is, which, being, like the Marine 
Corps, of an amphibious, and moreover of an am- 
bodextrous nature, has been, and as often as called 
upon continues to be, in the practice of robbing the 
chancery shop of this part . of . its custom, by em- 
ploying one of its hands in tying up the other, and 
one portion of its own thinking part, such as it is, 
in frustating what had in profession been th^ 
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designs of the other. This riddle is the Court of 
Exchequer. For a parallel, suppose this : Enact- 
ment that no public building shall ever be erected 
— no church, no palace, no prison, no posthouse — 
without employment successively given to twa 
architects, the first to erect a building in one style 
— say the Gothic — the second to pull it down, and 
erect upon the site of it another in a different style 
— say the Grecian. Taken in both its parts, 
matched thus in absurdity would the Equity in- 
junction system be : exceeded it would not be : 
were the mental cause of the evil mere folly with- 
out knavery, Gotham itself would find itself here 
out- Goth amised. 

6. Sixthly, as to Account. Think of a judiciary 
establishment, with three superior courts in it, pro- 
fessing, each of them, to settle mutual accounts to 
any amount, and on that ground receiving fees 
before any thing is done, and, at the hands of all 
^applicants: these professed auditors two out of 
the three air the while unprovided with the machi- 
nery, without which that which they undertake to 
do, cannot be done. 

The case is — the process of account is — not, as 
in other cases a simple and transitory, but a com- 
pound and a continuous process, the subject-matter 
being an aggregate, composed of two sets of de- 
mands ; made one on each side, each of them, in 
case of contestation, capable of affording the niatter 
of a separate suit. The process, continuous as it 
is, the Common Pleas the only one of the three 
courts which, in a case between subject and sub- 
ject, took cognizance of it by right, gave itself no 
means of performing, otherwise than within the 
relatively short and determinate space of 'time, into 
which the business, if performed at all, could be 
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injected and condensed, like the business of a ^y, 
under the dominion of the unities. This business 
the only judicatory capable of going through in all 
cases, is the Equity Court. This has^ it is true, 
machinery enough, and takes time enough. . But, 
the machinery cl it, having for its object and eflfect, 
the multiplication of fees, and thence the prolong- 
ation of time, the only sure result is the division 
of a large proportion, if pot the whole, of the pro- 
perty of the accountant parties, aqiong the tribe (tf 
auditOTs : and it is like a prize in a lottery, if ^y 
portion of the net balance finds, its way into the 
pocket of him to whom it is due. 

7. Seventhly, as to delivery of things to the right 
owner: the <ease of restitution miclxxded,. Think of 
a system of law, by which no one -moveable thing 
whatsoever was^ or to this day is^ so much as 
undertaken to be secured to the rightful owner { 
No : not so much as undertaken. For, if a man, 
not even imagining himself to have right on his 
side has possessed himself (as, without exposing 
himself to punishment he may do) of whatever 
moveable thing of yours, you most value-*-(a horse, 
a picture, an unpublished ms^uscript, for example) 
— ^what remedy have you? An action. Behold 
now how much better off, in this case, yourdist 
honest adversary, the wrong-doer„ is„ than:ypu, the 
party wronged! Only in case of its not being 
worth so much as it is valued at, does he give you 
back what he has thus robbed you of. ?: 

And by this action, what, even in case> of suc- 
cess, is the uttnost you can get ? Not (unless the 
man, whoiJxas thus injured you, so pleftse^) the 
thing itself, but^ instead of it, what is called th^ 
value of it: this value being what has been set 
upon it at full gallop, by twelve men brought 



JURISDICTION SPLIT. 143 

together by chance : twelve men, not one of them, 
unless by accident, understands anything about 
the matter. The estimate having been thus made, 
this same wrong-doer it is, who, after the days or. 
months he has had for consideration, takes his 
choice and determines whether to Ipt you have 
your property b^^ck again, or to convert it to his 
own use* And this money, when the jury have 
awarded it to you, will you have it clear ? Not 
you, indeed : not this money will you have, but 
the difference between this and what you will 
have to pay your attorney, after he has received 
what, in the name pf costs, ^ has been. awarded to 
you at the expense of the wrong-doer. And the 
amount of that same money received — whiat will it 
be? Something or nothing, or less than nothing, 
as it may happen : provided alway$ that the said 
wrong-doer has the money, and that money capa- 
ble of being reached by the so precarioudy effec- 
tive process of the law : estates in land, money in 
the funds, shares in joint-stock companies, vtrith 
property in an indetermediate, number of other 
shaped, being of the number of things not thusr 
reachable* 

8. Eighthly, m to fulfilment of obligatory engage- 
ments. Think of a system of law, which gives not 
effect to any one sort of engagement, which men, 
living in society, have need to enter into, unless 
the intended violator of the engagement pleases. 

In this oaise, behold the same favour to the 
wrong-doer as in the just mentioned case : instead 
of fulfilment, money received from the dishonest 
man, if he has it, and choose to give it, fulfil-^ 
ment effected ; unless he chopse to give it^ none. 
Agree, for example, for the purchase of an estate. 
Common law ^qes not so much as profess to give 
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it you* Natural procedure w6uH give it you in a 
few days. Equity will give it you or' not give it 
you, but when? At the end of several • times the 
number of years. 

The case is, that, bating the obtainment of a 
lot of land in entirety, or a portion of it by parti- • 
tion among co-proprietors, or a portion by a writ 
called an elegit, in lieu of a debt, — a process too 
complicated and rarely exemplified to be worth 
describing here, — such is the lameness of the law, 
that, for administering to a party wronged, satis- 
faction for the wrong, the only species of remedy, 
which the common law partners in the firm of 
Judge and Co. are (saving the narrow exception 
afforded by the case of a mandamicSy) to this hour 
provided with, is that which consists in money : 
money of the defendant's, if, after paying chargei^, 
by good fortune any such money is left, and can' 
moreover be come at : for which purpose, the she- 
riff* of the county, that is to say, under his name, 
and by his appointment, a nobody knows who 
seizes and causes to be sold whatever is comeat- 
able and saleable : the remedial system being in 
such a state, that a man may have to the amount 
of any number of millions in the shape of govern-, 
ment annuities, and each one of a variety of other 
shapes, without the sheriff^'s being able, were he' 
ever so well disposed, to come at a penny of it : 
one consequence of which is, that a dishonest man, 
with other men's money in his hands, may con- 
sume it in luxuries, or do anything else with it he 
pleases, if he had rather continue in a comfortable 
apartment in a prison, than part with it. 

So much as to substantive law : now as to ad- 
jective law, and therein as to evidence. • 

9. IVintlily,' as id elicitation of evidincejrom the 
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UsiifBor^ and the possession of parties. Think.of a 
set of judges^ with, whom it was and still is a 
principle, to keep justice inexorably destitute of 
evidence from this its most natural, most instruc* 
tive, and oftentimes solje and thence indispensably 
needful, source ! 

A defendant (suppose) is in court. Is this or is 
it not your hand-writing ? My lord chief justice— r 
will he put any such question to him ? Not he, 
indeed. Will he suffer it to be put to him ? As 
little. Good reason why. Infinite is the crop of 
fees, that would be nipt in the bud by any. such 
impertinence: and if a question of this sort were 
to be allowed to , be put, what reason could be 
given for refusing to give allowance to any other ? 

Considering how unpleasant it would be to a 
dishonest man, with an. honest man's money in his 
hands, to part with it ; still more so to a malefac- 
tor to do anything that could contribute to his 
punishment — considering all this, and in all sin* 
cerity sympathizing with these their partners and 
best friends— conscience, in these tender hearts, 
revolts, at the idea of any such cruelty. Thus it is 
with the common law branch of the firm. 

Somewhat less sensitive are the nerves of the 
e^ity branch. Evidence it has brought itself to 
draw from this so surely reluctant source. But it 
is on one condition : and that is — ^that years be 
employed in doing that which might be so much 
better done in a few minutes, and pounds by hun- 
dreds or thousands in doing that which might be 
so much better done at no expense. 

10. Tenthlv, as to the time allotted to the elicita- 
tion of really elicited evidence; and the adjustment of 
the gu'antity of it to the demand. Very little to the 
taste of the common law branch is any apt adjust- 
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ment of this sort. In what manner it. reconciles 
opposite mischiefs' — delay and prectpitation — turn- 
ing them both to account, has been shevi^n under 
these same heads. General rule — the less the 
quantity of such evidence, and the less the time 
consumed in the elicitation of it, the better : for 
nothing is there to be got by it. As to elicitation 
in the epistolary mode, nothing, even at this time 
of day, does common law know of any such thing. 
For this employment of the pen, neither at the 
prims&val period in question, nor for many centu- 
ries thereafter, were hands sufficient to be found. 
That sort for which alone there was, in all that 
time, clerk power in sufficiency, was that which, 
being essentially false, was distinguished, as above- 
mentioned, by the name of pleadings — written 
pleadings: and by which, as much money thus 
employable as the pecuniary means of the country 
could furnish, was to be got. So much for com- 
mon law. For equity it was that fortune reserved 
this the richest mine in the field of procedure. 
Observing how much was to be got by penman- 
ship, it sets its inventive genius to work, and 
having invented this new mode of elicitation, stept 
in, proffered its services, and got to itself this new 
branch of the evidence-eliciting business : terms 
s^d conditions as usual : time, by years : pounds, 
by hundreds or thousands, as above. 

Under the head of the mendacity device refe- 
rence is made to the present one, for a hot- 
bed, and mode of culture, in and by which this 
fruit, so delicious to learned palates, is forced. 
Now for a sketch of it. Frequently, not to say 
g^enerally, a part more or less considerable, of the 
evidence necessary to substantiate the plaintiff's 
cause, has for its source the recollection of the 
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defendant. Of course^ not always without more 
or less of hurt to his feelings can this sort of infor- 
mfttjon be fu]:nished by this same defendant. In 
tender consideration thereof, common law judges, 
as above, refuse so much as to call upon him, or 
even to auffer him, to furnish it. The keeper of 
the great seal and of the king's conscience, is not 
quite so difficult. He has his terms however to 
make with the plaintiff, and they are these. 
** Whatever the defendant knows that will help 
your case, you will, of course," says his lordship 
to the plaintiff, '^ be for asking him for, and put- 
ting questions to him accordingly. G^ood : and 
the answers he shall give. But, it is upon this 
condition. Before you ask him how the matter 
stands, you must yourself begin and tell him how 
it stands : otherwise, no answers shall you have; 
This is what you must do, as to every fact you 
stand in need of. Now then, to do this, you must, 
of course, for each such fact, have a story framed, 
such as will suit ycmr purpose : but that story it is 
your counsel's business to do for you. He, and 
he alone knows what is proper for the occasion. 
What it consists of is a parcel of lies, to be sure. 
But that's his concern, niot yours : you have not to 
IS wear to them. As to the story's being a fie, that's 
no concern of yours. I and mine get money by 
aU this : so there is no harm in it : and, as you 
do not swear to it, you can't be punished for it. 

'' As to another world, that to be sure there is, 
and with a God's court in it. But there, it is your 
counsel that will have to answer for it, not you: 
you can't help it: no,'*nor he neither, without 
losing bis fees. I, for my part, have some thou^ 
sands of these lies upon my back, or I should not 
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be where I am : look at me : what am I the worse 
for it?" 

1 1 . Eleventhly, as to elkitation and recordatimii 
made J far eventtial use, without suit. Be the occa- . 
sion what it may, be the source what it may, evi- 
dence obtainable to day may cease to be obtain- 
able tomorrow. Here then may be seen a defi- 
iciency : but, as to the want of supply for it, at the 
early age in question, no wonder it should have 
•had place. In the field of justice much insight 
into future contingency was not to be expected 
from men who,, to so vast an extent, were blind to 
what: was, in this same field, paussing under their 
jown noses. 

• For this deficiency, equity had no objection to 
afford a supply : but of course upon her own 
terms, — those terms, which have so often been 
brought to view. Those terms required a suit on 
purpose : for, a suit was necessary to equity y how 
little so ever necessary to justice. 

As to recordation, — at the early period above- 
mentioned, clerk power enough there was for the 
pleadings — ^the mixture of lies and absurdities above 
described ; none was there for the evidence, the 
only sort of matter which presented a chance of 
being chiefly composed of relevant and material 
truths. Accordingly, in the mass of matter called 
the record, no i^rt of matter can there be so sure of 
not being foimd, as that which stands distin- 
guish^ by the name of evidence. 

Not but that, to prove its own existence, the 
entire hodge-podg6 may, on a particular occasion 
.(fees being first received), be admitted under the 
4)ame of evidence : to prove, for example, that a 
man was convicted of murder : but by what it 
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was that the murder was produced, whether, for 
example, by an endeavour to kill the man, or by 
an endeavour to kill a fowl (for, for this has a man 
been convicted of murder), if this be what at pre- 
sent you want to know, in the newspaper you 
may be sure to find it, in the record you will be 
sure not to find it. 

Such, for exigencies of all sorts, being the pro- 
vision made by common law before the birth of 
equity,— made in the common law courts, before 
the formation of the equity courts, — ^behold now 
the account given of it by Blackstone. 

Speaking of an old book in Latin, called the 
Registrum ^reviww,— composed chiefly of forms 
of orders called writs^ given ih the name of the 
king to the sheriffs,— in it, (says he. III, 184), 
" Every man who is injured will be sure to find u 
method of relief exactly adapted to his own case, 
described in the compass of a few lines, and yet 
without the omission of any material circumstance J'* 
So much for Blackstone. To the dream of this 
reporter,, would you substitute the sad reality? 
For a put no : for omission insaiion : make these 
corrections, the picture will be nearer the truth. 
Dates none, arrangement none, other than the 
alphabetical, either in the collection itself, or in 
judge Fitzherbert's commentary on it, and in the 
additions made to that commentary in any subse- 
quent editions made of it. So much for the uni- 
versal oracle. Such is the source from whence 
the notions of the universal unlearned as to what 
the law is, have down to this time been derived I " '' 

To return to equity court. In the provision 
made by common law, gaps requiring to be filled 
up, sure enough sufiicient: sufficient in number, 
sufficient in magnitude: necessity of filling up 
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sufiSciently urgent. But^ for the filling them up, 
was any additional court, either a necessary or so 
much as a proper instrument ? An additional court 
thus keptidestmed and separate from the court to 
which It was added ? Move particularly, a court 
invested with such powers as, in relation to the 
court it was added to, were assumed by this same 
do called court of equity ? a court superior to it in 
effective power, and yet without being, either in 
name or nature, a court of appeal from it ? Taking 
up the matter at the pleasure of any man, who, 
without any ground whatsoever, would pay the 
price set upon the injustice at any stage of the 
suit, riding over the competent authority, dnd ren- 
dering useless everything that had been done, and 
thrown away every penny that had been expended 
in that same judicatory? The thus maltreated 
judicatory all the while not the less abundantly 
lauded, for being regarded as requiring to be dealt 
with? 

A sort of severance this, mischievous enough, 
— and, as such, worthy enough of remark at any 
time. But, at presenty a circumstance which gives 
to it, in the particular case in question, a particular 
degree of importance, — gives, to the particular case 
of severance here in question, and produces ac- 
cordingly the need for thus dwelling on it, is — the 
care, which, on the occasion of the recently insti- 
tuted improvementSy has been taken, to keep it 
up (this same severance), and, of course along with 
it, the uncertainty, delay, vexation, expense, and 
lawyer^s profit, engendered by it. 

Lastly^ as to the ag^6gate composed of the 
fi)ur courts ^hiis instituted, — ^the several separate 
denominationis of necessity attliched to them, the 
jurisdiction formi^ by the several splinters thus 
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put side by side, and one mischievous conse- 
quence flowing of course from the very nature of 
the operation — splitting and splicing operation. 

Of the application thus made of so many dif- 
ferent names the consequence is, the implied 
information and assurance of the existence, and 
thence of the necessity of so many dififerent natures, 
and modes of proceeding on the part of the several 
courts thus differently denominated. 

In the case of these denominations what serves 
to fix and thicken the cloud composed of them is, 
their being derived from different sources: in 
some cases, the source is the name of the spedes, 
or rather, as will be seen, the sub-species of suit ; in 
other cases, the initiatory process — that is to say/ the 
written instrument by the delivery of which, oil 
the operation by the performance of which, the 
suit takes its own commencement. Behold them, 
here they are. 

I. Under the species of suit termed ciuU, name 
of the initiatory process, if in the C!ommon Pleas, 
action : if in the King's Bench, in one sort of case, 
action likewise ; in another sort of case, comes th^ 
name of the instrument mandamus; name of an 
operation by which it is preceded, motion Jbr a 
mandamus; in another sort of case, name of the 
instrument, quo warranto ; name of the antecedent 
operation, motion for a quo warranto : in an equity 
court, including the equity side of the iamphi- 
bious court — the exchequer — bill; in the com- 
mon law side thereof, action; in another sort of 
case, in a Christian court, name of the instrument, 
libel. 

II. Under the species of suit termed crinmal 
or penal— common to all these courts in one sort of 
case, is one sub-species, attachment : to which de- 
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nomination is in some cases substituted the cir^ 
cumlocutory and milder denomination^ constituted 
by the antecedent operation — motion that the rfe- 
fendant may answer the matter of the affidavit (this 
being the initiatory instrument) : in another sort of 
case, in the King's Bench, name of one sort of in- 
strument indictment ; in the same sort of case, in 
that same court, name of another sort of instruments 
information : name of the antecedent operation, mo^ 
tion for leave to file an information : in the same 
sort of case, still in that same court, name of the 
instrument again, information : name of the antece- 
dent operation, ^7m^ an information, to wit by the 
attorney-general, without motion; in another sort 
of case, in the Exchequer, name of the instrument 
qui tarn information ; in another sort of case, in the 
Christian court, name of the instrunient, libel 
again : note here, by-the-bye, in the case of this 
word libel, the confusion further thickened, by the 
giving to one and the same appellative the com- 
mission of officiating as the sign of two opposite 
things signified : namely, an alleged disorder, and 
a professed remedy. 

Sufficient, it is hoped, this exhibition, without 
the addition of the rarer sorts of suits, such as the 
scire facias and its et cceteras. 

Such is the enrichment which the vocabulary of 
English jurisprudence has actually received, from 
the principle pursued by this practice : the em- 
ploying different operations with different instru- 
ments, for the attainment of the same end. What 
bounds are there to the ulterior enrichment, whichi 
from the same principle, it might, with as good 
reason, be made to receive? Take a few ex- 
amples. 

First, as to courts : by multiplication given to 
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the names, and with them to the species, of these 
judicatories. One example may here serve. Take 
for a model the court of equity^ with this its senti- 
mental name : additional courts with like imitative 
names, court of probity ^ court of integrity y court of 
common honesty y court of honour y court of righteous* 
ness : another such winning name, court of consci- 
ence, in point of propriety, forming a striking con 
trast with the court of equity, has already been 
brought into employment by statute law. 

Take secondly and lastly, for the instrument of 
multiplication and confusion, the name of the in- 
strument, by which commencement is given to the 
process. Model, in this case, the word libel y-^-^a 
word meaning, in the original Latin, a little book : 
proposed imitative names of instruments — leafy 
sheet y roily scrolly volume. Yes, volume: for, in 
some cases, in equity more especially, scarcely to 
the existing sort of instrument — the bill to wit — 
would even this appellative, notwithstanding the 
seeming exaggeration, be altogether misapplied. 

Now as to the degree of appositeness, with which 
the signs are here coupled with the things signi- 
fied. For an emblem of it, take two hats: into 
one put the things ; into the other the signs ; which 
done then, having drawn out of the one a thingy 
draw out of the other a sign for it : as, on a Twelfth- 
day, styles and titles are coupled with slices of 
cake and names of cake-eaters. 
^ In the -aggregate of all this surplusage, may 
moreover be seen, one out of the host of visible 
examples; of the ^ay, in which, by the English 
lawyer, as by the astrologer, — ^and for the same 
purpose, — has been created, out of nothing, a sort 
.of sham science. • . 

Correspondent to this: science, with the art be- 
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longing to it^ is the list of official functionaries^ em- 
ployed, on this occasion^ in the exercise of the art. 
rf ote well the multiplicity and ingenious variety of 
their denominations. By one single one alone of 
the four Westminster-hall courts, the King's Bench, 
is furnished the list which follows. But, for a 
standard of comparison, note first the sorts of 
functionaries which, under the official establish- 
ment hereinafter proposed for giving execution 
and effect to the here proposed natural system 
of procedure, would be requisite and necessary 
under the command of the judge. Here it fol- 
lows : 1. Registrar. 2. Prehensor^ or^ay Arrester. 
8. Summoner. 4. Doorkeeper. 5. Jailor. Now then 
follows the list of those actually in existence as 
above under the King's Bench.* '' 1. Chief 
clerk. 2. Master. 3. Marshal of King's Bench 
prison. 4. Clerk of the rules. 6. Clerk of the 
papers. 6. Clerk of the dockets, judgments, satis- 
facticms, commitments, &c. 7. Clerk of the decla- 
ration. 8. Clerk of the common bails, posteas, and 
estreats. 9. Signer of the writs. 10. Signer of the 
bills of Middlesex. 1 1 . Custos brevium. 12. Clerk 
of the upper treasury. 13. Clerk of the outer trea- 
sury. 14. Marshal and associate. 1.5. Sealer of the 
writs. 16. Judge's clerks. 17. Sheriffs of London 
and sheriff of Middlesex. 18. Secondaries. 19. 
Under-sheriff. 20. Ushers, tipstaffs, &c." Here at 
length ends the list of the sw*arm of locusts whic^ 
buzzes about this one of the fcmr courts — the 
King's Bench : > places of feeding, no fewer than 
ten : some of them not les3 than three miles from 

^ Taken from an instructive little treatise intituled, a Com- 
plete History of an Action at Law, &c. by Thomas Mayhew, 
Student of LuicoIb's Inn, 1828 : pages, no mqve-than 82. 
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one other. Calculate 'who can the quantity of time 
consumed with expence correspondent, by attor- 
nies, in the joumies necessary to be made all over 
this labyrinth. 

XIV, Result of the fissure — groundless arrest for 

debt. 

Comes now the battle royal : — ^battle of the 
courts: battle for the fees. Result, groundless 
arrest. As at present, on pretence of debt : effect, 
imposed op innocence an aggregate of suffering, 
vying in severity with that inflicted on the aggre- 
gate of crime. 

Let it not here be supposed, though it were but 
for a moment, that, on imprisonment for debt, 
condemnation without reserve is meant to be pro- 
nounced. Condemn in the lump, condemn with- 
out exception, imprisonment, and even imprison- 
ment for debt, for debt you would condemn all 
satisfaction, and as well might you, for all crime, 
condemn all punishment. 

Look for the proper time, you will find it in that 
of the second of the operations requisite to be per- 
formed in the course of the suit : at the time of, 
and by, the first, the existence of an adequate 
demand for this same second operation having 
been ascertained : improper time, that of the first 
operation: this same first operation being the 
arrest itself, performed without any such ascer- 
tainment: performed by tiie judge, without en- 
quiry, and at the pleasure of any one who will 
purchase of him this service, at the price he hasr 
set upon it :— upon so mmple a distinction turns, 
in this case, the difference between the perfection 
of good, atid the petrfection of 6vil. 

Ascertained, (si^ks somebody), the existence of 
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this samCv adequate demand ? by what means ? 
Answer. By this means — ^To give commence- 
ment to the suit^ attends in court the plaintiff^ and 
stating his demand^ states at the same time the 
need there is of the arrestation : subject matter of 
it, either the body of the proposed defendant, or 
some property of his, or both : this operation in 
the first instance : otherwise on hearing of the 
demand, off, go person, or property, or both, and 
therewith all hope of recovery foi; the debt — ^all 
hope of eflfectual j ustice. 

Mark now the security afforded by the here 
proposed course, against the oppression now so 
completely established, and so abundantly ex- 
ercised — the oppression exercisible at pleasure by 
any man in the character of plaintijQT, on almost 
any man in the character of defendant: at the 
same time, the superior efficiency of the means 
afforded for the recovery of the debt. 

Being thus in the presence, the applicant is com- 
pletely in the power, of the judge: unlimited is 
the amount of the punishment^ to which, in case 
of purposed and mischievous misrepresentation, 
he. may be subjected. In this state of things, 
two opposite dangers present themselves to the 
judge's choice : in case of the non-exercise of this 
power of precautionary seisu re,— danger of injus- 
tice to the detriment of the plaintiff, by loss of the 
debt ; in case of the exercise of this same power, 
danger of injustice, to an indefinite amount, to the 
detriment of the proposed defendant thus dealt 
with. 

« 

Between these, two opposite mischiefs, who does 
not see, that no otherwise than by a scrutiny into 
the circumstances of each individual case, can any 
tolerably well grounded choice be made? and, for 
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this scrutiny, no source 6i information has place 
as yet^ other than the evidence of the applicant, 
extracted by his examination : an information, 
without which, or any other, under the existing 
system, arrestation is performed without scruple : 
that is to say, on the body; and with as little might 
it be, though at this stage of the proceedings it 
never is, on property. 

This power then, either it is exercised, or it is 
not : if yes, security will need to be taken for two 
things: 1. for the applicant's effectual responsi- 
bility, to the purpose of compensation or that of 
punishment, or both, as the case may require: 
2. for his being eventually reached by a mandate, 
or, in case of need, by a functionary armed with a 
warrant for arrestation, wheresoever it may happen 
to him to be, during the continuance of the suit : 
a security this last, the demand for which (it may 
be seen) has place, in the instance of every per- 
son, to whom, for whatever purpose, in whatever 
character, it happens to have presented himself to 
a judge : a security with which, for reasons that 
will be seen. Judge and Co. know better than to 
have provided themselves with. 

Why say attendance , not appearance 1 Because, 
by lying lips and pens, the word appearance has 
been to such a degree poisoned, as to be rendered 
unfit for use; When, in the record, entry is made 
of what is called the defendant's appearance in 
court, what is the real fact? Never that he, the 
defendant, has made his appearance in court; 
always that an attorney employed by him has 
made his appearance : nor even this in the court, 
but in another place : to wit, in one of the offices, 
of the nature of those contained in the above- 
mentioned list. 
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Tc^ retum to tke applicaat's h^K pr<3f)osed ac^ 
tual ktteiylaiice : in mo^ iimtances it will be pos^ 
^AH^ a^4 Mith adyantage practicable. But in 
soiae instancy it will b^ either impossible or not 
wit^ advantage practicable. Of these last cases^ 
for the purpose of the here proposed system, a list 
has been made out : sa likewise of all the shapes, 
of which the just-mentioned'security is susceptible: 
which list may be seen below : so likewise of all 
the several diversificatU)^^, of which the mode c^ 
securing intercourse, or say commtmicatian, with an 
applicant, or any other person who has made his 
appearance during the continuance of the suit, is 
susceptible. 

Fm the institution of this little cluster of arrange- 
ments> a con^bination of common sense, and com- 
mon ingenuity, with common honesty, was indeed 
necessary, but at the same time sulBScient. In 
the provision made by the existing system, where 
is there to be seen any symptom of the union of 
theise same requisites ? now should there be ?— r 
Without the eitist;ence of tiie applicant in the pre- 
sence of the judge at the outset of the suit, nothing 
of all this can be done : and, as there is such con- 
tinual occasion to observe, scarcely can the pre- 
sence of a dun be more appalling to a spendthrift, 
than> in a civil case, to an English supreme-court 
judge, the presence of an individual, whose pro- 
perty (and under the system of mechanical jucUca- 
ture, as hath been seen, in most cases without 
knowing anything about the matter,) he is (Us- 
posing of. 

Now, for want of some such as the9e proposed 
arrangements, under the existing system behold 
the state of things. General rme this. At the 
pleasure of any man, without grounds existing or 
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sto much as preteocted to &m%,. any man may be 
arrested and consigned to a jaiU with no other 
alternative than that of being, if able and willing 
to pay for the accommodation, consigned to an 
arresting-house, called a laek-up'ktmse, or a spungy 
ing'house. 

Exceptions are — 1. where the debt does not 
amount to so much as 20/. : ^. when it does 
amount to that sum, the plaintiff omits to make 
an affidavit, whereby he avows upon oath, that 
the sum demanded by the suit is justly and truly 
due. And this, without adding upon the balance : 
so that a man to whom another owes 20,000/, may 
be arrested by him, on a particular account speci- 
fied, for 20/. Originally the sum mentioned on 
the occasicHX and for the purpose of the limitation 
thus applied, was no more than 10/. : it is by a 
recent Act, that it has been raised to this same 
20/. 1826: original act, that of the 12 Geo. I. 
ch. 20 ; year of our Lord 1738. Date of the act 
under which, for the benefit of the Court Qf Com- 
mon Pleas the practice of arrest for debt was esta- 
blished, year of our Lord 1661 : thus had the abo- 
mination, been reigning four-and-sixty years before 
so much as this alleviation was applied to it. Yet^ 
i^uch as it is, keen in Judge and Co. was the sense 
of the injuiy thus done to the whole partnership* 
Faces, lengdiened by the recollection and report 
of it, were witnessed by persons yet alive. 

Oh, precious security ! Mark now a set of inci- 
dents, any one of which would suffice for rendering 
it ineffectual. 

1 . In case of mutual accounts, a man who is a 
debtor on- the balance, and moreover in a state of 
insolvency, in such sort as to be ineapable of 
making conq^ensation for the wrong, is free to 
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make use of it m such sort, as to inflict vexation 
and perhaps ruin on the creditor thus dealt with. 

2. No limit is there to the multitude of know- 
ingly false demands, which, to the wrong of one 
man may thus be made by any other, and this 
without his being at the expense of a perjury ; by 
which, however, if committed, he would not, in 
more than the trifling degree which, under the 
head of oaths ^ be exposed to hazard. 

3. To a man who is about to leave England, 
having therein no property, or none but what he 
is taking with him, or none which, by such inade- 
quate means as the law affords, can be come at, 
this apparent check is, it will be seen, no real 
one. 

4. On so easy a condition as the finding another 
man, who, being a man of desperate fortunes, will, 
for hire, perform his part in this so extensively 
contemned ceremony, — any man may cause his 
intended victim to be arrested for sums to any 
amount, and thereby for a sum for which it will 
not be possible for the victim to find bail. 

5. The assertion is admitted, without being, in 
any case, subjected to cross-examination. Hence 
the invitation to mendacity and perjury. 

6. To those alone whose connections on the spot, 
in addition to the opulence of their circumstances, 
admit of their finding bail, is the privilege of being 
conveyed to a spunging-house instead of a jail, 
extended. 

So much for inadequacy : now for incongruity. 
To the above-mentioned efficient causes of inade- 
quacy, may be added the following features of 
incongruity, relation had. to the existing system. 

1 . Swearing to the existence of the debts, the 
affidavit-man is forced to swear to his knowledge 
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of the state of the law : that same law which, with 
such successful care, it has been rendered and kept 
impossible for any man to know. 

2. The testimony thus delivered, is testimony 
delivered by a man in his own favour, in contra- 
diction to a rule and principle of common law. 
Note, that inconsistency, not inaptitude, is the ground 
of condemnation here. 

General result — with the exception of the pri- 
vileged few, every man exposed to ruin, at the 
pleasure of every other, who is wicked enough, and 
at the same time rich enough, , to accept of the 
invitation which the judges and their associates in 
the iniquity, never cease thus to hold out to him. 

So much for the evil done by the battle, and the 
good which so obviously should have occupied the 
place of that same evil. Now for the battle itself. 
Origin of the war — power, thence custom, surrep- 
titiously obtained from Parliament, by the judges 
of the Common Plesis, a little after the Restoration, 
at the expense of the judges of the King's Bench. 
The power thus obtained was, that of employing, 
in an action for debt, this same operation of arrest^ 
in giving commencement to the suit. By the 
known acquisition of this power, was made, to all 
who would become customers, the virtual offer of 
the advantage that will be seen. In the case of 
the honest plaintiff, it consisted in the obtaining 
his right in a manner more prompt and sure than 
before : in the case of the dishonest plaintiff, to 
this same advantage was added, as has be^ seen, 
the power of ruining other persons, in a number 
proportioned to the compound of cupidity, nialevcn ' 
lence and opulence belonging to him, at pleasure. . 

This plan succeeded to admiration. Common 
Pleas overflowed with customers. King's Bench 
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became a desart. Roger North, brother aiKl bio- 
grapher of Lord Ke&pev GuiUtjfbrd, at that time 
Chief Justice of the Common Pleas, depictures, 
in glowing colours, the value of the conquest 
thus made. At this time. Hate- — ^the witch-hang- 
ing Hale — prime object of Judge and Co/s ido^ 
latry — ^was Chief Justice of the King's Bench.. 
Chagrined, to the degree that may. be. imagined, 
by the falling off of his trade, he put on, of course, 
his considering cap.— rWhat was to be done ? After 
the gravest consideration, he at length invented an 
instrument, (as a manuscript of his, published in 
Hargrave's Law Tracts, informs us^) an instrument, 
with the help of which he himself, with his own 
hands, succeeded in stealing that same power which 
the legislature had given to the court of Common 
Pleas. Yes: so he himself informs us: so blind to 
the wickedness of telling lies, and getting money 
by it — so dead to the sense of shame, had been 
made, by evil communication, this so eminently 
pious, as well as bestrintentioned judge, that ever 
sat upon a Westminster Hall bench. — Name of 
the instrument, the ac etiam : description of it not 
quite so short. To give it, we must go back a 
little. 

At the primaeval period so often mentioned, the 
great all-competent judicatory had received, of 
course at the hands of the Conqueror, this same 
power of arrestation, applicable at discretion. At 
the time when, by the original Jissure, the allot- 
ment of jurisdiction was given to the Commdii 
Pleas — to that judicatory, to enable it to give 
exepytion and effect to its decrees, was given the 
power of operating, to this purpose, on property, 
11^ certain of its shapes : the power pf operating on 
person not being given to this court ; except that. 
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at the ^id of a long-protracted course of plun- 
derage, of which presently, came the process of out- ' 
lawry: outla\vry— ^a rich compost, in- which, in a 
truly admirable manner, barbarity and impotence, ' 
to the proper and professed purpose, were combined. • 

On this same occasion, the cases remaining to. 
the King's Bench branch of the all-comprehending ' 
jurisdiction, after the fisi^ure, were those in which, 
under the name of punishment, suffering was pur- 
posely inflicted: sometimes called penal, some- 
times criminal, ' was the class composed of these 
cases. By the words treason, felony, and misde- 
meanour, were originally marked out so many 
degrees, (treason thfe highest,) in the scale of 
putiishment: with like effect, between felony and ' 
misdemeanour, was afterwards inserted the word 
premtmire. In process of time, a little below mis-] 
demeanour. King's Bench contrived to slip iix l3ie ' 
word trespass : and thus armed, as opportunity 
served, it began its encroachments on the jurisdic- ' 
tioh and fees of the helpless Common Pleas. 

Misdemeanour meant and means misconduct, or 
sBj misbehaviour: trespass, meant iransgressioH :^ 
transgression, in the original Latin, transgressio, is ' 
the going beyond a something : the something, on 
this occasion understood, was of course a law; 
Not that any such thing was in existence : no 
matter. On this, as on every other part of thfe 
field of common law, it was feigned. 

When, for anything or for nothing, it was the 
pleastrre of the king, or for any man whom it 
pleased him to allow, thus to act in his qame, 
that a person should be dealt with in' this manner, 
plaintiff's attopiey went to the shopV and th^ fore- 
man, on hearing it, sold him ah otder directed .to 
the sheriff, in ^he body of which instrument ^that, 
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funqtioimry was informed that defendant had com-^ 
mitted a trespass, and from the sheriff the infor- 
ii)ation would^ in course, pass on to the defendant, 
when the . time came for his finding himself in 
Lob's pound. , 

In process of time came a distinction : a dis- 
tinction between trespass simply, and trespass upm 
the case. Much the wiser the defendant was not 
for the information,, in. either instance, how much 
soever the poorer : trespass meant nothing except 
that the man was ii) the way to be punished, and 
trespass upon the case meant just as much. 
. Here then were two instruments : now for 
another such : this was the word force. Whatever 
wa^r^doue, by force not warranted by legal autho- 
rity, was (it was seen) in everybody's eyes a 
crime: out of thi^ word was accordingly made 
this, other power-snatching instrument. One vast 
acquisition thus made with it, and it was. a vast 
oiie, was the cognizance of suits having for their 
subject-matter title to landed property. To every 
man who claimerl. a. portion of land, intimation was 
givenr--that, if he would say he had been turned 
ojit of it, instead of turned out using the word 
ejected, relief should be given to him by King's 
Bench: relief, by exemption from no small pbr- 
tjon of the delay, expense and vexation, attached 
to the preliminary, and, as will be seen, so ingeni- 
ously wire-drawn, process of the Common Pleas. 
Ejected means turned out by tossing : and how could 
apybody be ix>ssed out of anything withou^t force. 

Emboldened by success thus brilliant, they went 
on-r^the^ pre-eminently learned and ingenious 
cpmbatants— ^to the. case , of adultery. Here, court 
7is^|H)ra/ had to fight with court CAm^^zw,. alias 
JSjnjntuqL C^urt Spiritual had seen in this prac-^ 
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tice a ^n, and dealt with it accordingly. Willi 
this 610 Common Pleas bad found no pretence for 
mtermeddling. More fortunate, more Isold, and 
more sharp- sighted, was his lordship of the'King'i 
Bench. He saw in it (so he assured, and conti- 
nues to assure the shenff) a species of rape: a 
crime o( somfe sOrt it was necessary he should' see 
in it, and the nearest sort of crime was this of 
r^ipe. It was committed, he said, vt et. armis — by 
force and arms. This invention was quite the 
thing : that arms had, in every case, more or less 
to do in it, was undeniable : and seeing that, on 
the occasion in question, motion could not but 
have place, and considering that motion can scarcely 
be made without a correspondent degree of force, 
thus was this part of the charge made good : and 
in return for their custom, injured parties received 
from the learned shopkeeper, at the charge of the 
adulterers, money under the name of damages. 

Inconsistency was here in all its glory, criTtu; 
had punishment alone, not damages, for its fruit: 
this was, a principle : yet adultery was thus made 
into a crime, and at the same time made to yield 
damages; it was thus a rape and not rape: rape, 
that it might be made into a crime : yet not rape, 
because, if it were rape, adulterers would be alt 
of them to be hanged : to which there were some 
objections. ' ' '' 

Of the weapon employed on this occasion^ the 
form was the same, as that of the weapon employed, 
as above, inthewarwitbthecourtofCommonPleas; 
and here follows a further explanation, for which, 
it must be confessed, (Aarformer place was the 
more proper one : but, in discourse, clouds are not 
quite so easily dissipated as formed, SpeaJting to 
the sheriff after commanding him to tEUEe up the 
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defendant on the ground of an accusaticm' of tre^ 
poM,— trespass not giving intimation of anything, 
except the eventual design of punishing as for a 
crime^ — ^his lordship went on to add, as aho . to a 
demand on the score of debt, to an individual 
(naming him). Here then» by his learned lordship, 
were two real crimes committed in the same 
breath, for the purpose of pretending to inflict 
punishment for, and really reaping profit from, this 
one imaginaoy crime: one at the charge of the 
Common Pleas judges, to whom alone, by Magna 
Ctiarta as above, belonged the cognizance of cases 
of debt : the other, at the charge of every member 
of the community, thus subjected to the power of 
groundless arrest and imprisonment, as above. 
On this occasion, in dumb show — dumb indeed, 
but not the less intelligible — ^was this his language. 
** All ye who believe yourselves to be in the right, 
and aU ye who know yourselves to be in the wrong, 
but, at the same time» wanting the accommodation 
for die purpose of ruining some person yoU have 
fixt upon, come to my shop : there is my prison, 
and to it he or she shall go. ' 

Thus much to wished-for customers. Now to 
the sheriff. '' Take up Thomas Stiks, and put 
him into your jail : when there, he mil be in our 
power, we will make him pay a sum of money 
which John Noaks says he owes him."^ Such, in 
the address of the chief justice to the sheriff, was, 
and is the language of the appropriate document — 
the oiily source, from which any conception could 
be formed, pf the calamity into which the proposed 
defendant was, and is thus destined to be plunged. 
It was a writ 9 addressied to the sheriff of the courts 
in which the defendant was, or was; assumed to 
be, resident, *' Will be in our poww ? " Be it so : 
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but, suppose him actually in their power: — ^his 
being so, did it give them, in relation to their 
younger brethren of the Common Plea&, any right 
which they did not possess before ? 

As to his being already in their power, neither 
was this the case, nor was it so much as supposed 
to be. But, should it so happen that the sheriff 
had taken the man up and brought him to his 
lordship, whose clerk's signature is to the writ, 
then the destined victim would be in his said lord- 
ship's power, and then he would make him comply 
with the demand, or defend himself against it, or 
abide the consequences. 

As yet here is no lie. But, if the supposed 
residence of the destined defendant were any 
where but in Middlesex, then came the demand 
for lies, and with it the supply. Lie the firsts 
averment that defendant's residence is in Mid- 
dlesex : and by this was constituted the warrant, 
such as it was, for writ the first, with its fees. 

Lie the second — said defendant is lurking and 
running about (latittat et discurrit) in this county 
of : the blank being filled up with the 

name of the county in which it suits the purpose 
of the plaintiff, or his attorney, to suppose him to 
be. This is what he was and is told, in the text 
of another writ, addressed to thei sheriff of county 
the second, for whose information the writ, ad- 
dressed to his brother of Middlesex, is thus 
recited, and the difference between the cost of the 
one writ, and that of the two writs, is a tax or 

Senalty, which all persons who omit to live in 
liddlesex pay for such their default. 
Such was the plan of the counter-invasion. 
Serious and sensibly felt it cannot but have 
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been, to the potentate whose domain was thus in« 
vaded. 

How to get back the advantage was now the 
question. Under English practice, deception (need 
it now be said), is, on each occasion the readiest, 
most efficient and favourite instrument. A man 
had forged a hand, " don't trouble yourself about 
proving the forgery," said his learned adviser, 
'' forge a release." A similar instrument was ac- 
' cordingly fa\)ricated by the Common Pleas, and 
succeeded. Not but the re-conquest had some 
difficulties to contend with : for, (as honest Roger 
informs us), king's tar and chancellor's fees were 
affected by it : but these difficulties being the only 
ones, and these removed. King's Bench's mouth 
was thus closed. 

No hypocrisy here. For a cloak of any sort, 
no demand so much as suspected. Two sharpers 
playing off their tricks against one another — such 
is the character, in which, even with his appro- 
bation, the two lord chief justices are held up to 
view, by this confidential brother of one of them. 
*' Outwittingy' one of the words employed : device^ 
another. Encrease of business the avowed ob* 
ject : of business such as has been seen : propor- 
tioned to the success, the exultation produced by 
it : proportioned to the amount of the booty, the 
triumph of the irresistible robbers. 

Sole interests so much as pretended to be con* 
suited, the interests of Judge and Co.; of this 
firm, his majesty was, as above, declared, one of 
the partners : the swinish multitude, with their 
interest, thought no more of, or professed to be 
thought of, than so many swine. 
. The King's Bench was not the only place at the 
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hands of which the helpless offspring of Magna 
Charta lay exposed to invasion. Another mroad 
was that made by the Court of Exchequer. In 
the pretence made in this case^ no such downright 
and all-involving lie was, however, included. In 
this case, the king was indeed stated as delivering 
the commandment ; and, forasmuch as his majesty 
knew not, on any occasion, any more of the matter 
than the pope of Rome — ^in this shape and thus 
far was a lie told. But that which his majesty 
>ya3 represented as insinuating, though but insi* 
nuating, had commonly mpre or less of truth in it. 
It was, that the plaintiff was in his majesty's 
debt: a state of things which would, of course, 
have place, in the instance of any man, who had 
tax to pay, or service to render. 

But this same court of Exchequer, to which no 
such power had been given, what business had it 
to meddle or make, while there sat the Common 
Pleas, to which the power had been and conti- 
nued to be given ? Had there even been no such 
judicatory as the Common Pleas, the only per- 
sons, in whose instance anything done by the 
Exchequer could contribute to the proposed effect, 
would have been such as were in a state of ihsol^ 
^ency : nor yet all of these : for, till all demands 
on the account of the kitfg were satisfied, never 
was so much as a penny allowed to be touched hf^ 
apy other creditor than his said majesty. Yes, as 
above, observed, insiniuUing: and nothing more. 
For, all that his majesty is represented as saying 
is, that the plaintiff says, he owes a debt to his said; 
majesty, not, that such is really the case. 

So much for this enormity. Out, of it grew 
another, to which the ^ord baiL gives, name. 
Finding bail, as the phrase is, is the name of one 
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^p^cies of liioee securities s^Xlwioa to which has 
been made, as above. In this case, after having 
been arreted by an emissary' of the sheriff's, 
a&d consigned to the appropriate gaol, or, on 
paying for the ^ indulgence, kept in the house of 
this same, emissary, or some person connected 
with him (name of the- h6use, ^a lock-up home or 
ipimging house) he is, if ^ certain persons render 
themselves sesponsible to < the sheriff^ or without 
this security, if the under-sheriff so pleases, libe- 
rated* These persons are stiled the bails : num- 
ber of them, one, two, or more> commonly two. 
As to what they undertake for, it is, in different 
cases, different : but, for the most part, it is the 
ccmsigning the defendant to the gaol, or else satis- 
fying the plaintiff's demand. 

As to the remedy which this same security 
affords — ^nothing could be more completely of a 

Eiece, with the so industriously and inhumanly 
tbricated disease. To the comparatively opulent, 
an alleviation— to the comparatively indigent, an 
ap;ravation. Compleat, in an admirable degree 
01 perfection, is the machinery employed in the 
application of it : to such a degree, that lengthy 
treatises- are occupied in the description of it : 
mtormous the compHcation, proportionable, of 
course, the delay, vexation and expence, pro- 
duced by it. 

As to all this suffering, what do Judge and Go. 
care about it? Just as much as they care for the 
rest of the mass of suffering which the system, in 
its etiier parts,' organizes. What a steam-engine 
would care for the condition of a human body 
pressed or pounded by it. 

Directed to its proper end, the process otjudicia^ 
s6swrity-finc&ng^\% an operation, having for its •object 
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alkoiati&n to the hardship inseparable from the pro- 
cess of subjecting a patient to the sorts of opera- 
tions performed upon him by the judge : in each 
individual case, applying the maximum of the alle- 
yiation of which that particular case is susceptible. 
To all the several moaifications, of which this hard- 
ship is susceptible, to apply one and the same mo- 
dification of this process — ^is about as reasonable 
as it would be to apply, to every species of disease, 
one and the same medicine. 

Of the modifications of which this process is 
susceptible, we shall presently have occasion to 
present a view to the Iionourable House. 

On each occasion, to the circumstances of the 
individuals in the individual case, does the nature 
of things render the adaptation of it necessary : 
and on no one occasion, under the existing system, 
can it be thus adapted. 

In some cases, of which the present case is one, 
on the defendant ; but in other cases, and on the 
occasion of every suit in the Jirst instance, that is 
to say at the outset of the suit, on the plaintiff, does 
the obligation require to be imposed. In each 
such instance, to the elicitation of the same indivi- 
dualizing circumstances, the examination of the 
individual by the judge himself, is necessary : and 
to this process, (one exception excepted, of which 
presently,) not more unquestionable can be the 
abhorrence of the most profitable maid Jide suitor, 
than, under the existing practice, tiiat of an 
English judge. 

On each occasion, the subserviency of the opera- 
tion to the purposes of justice will depend, upon 
the proportion of the hardship of being subjected 
to the particular obligation in question, and the 
hardship which, were it not imposed, mig^t have 
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place : probability being, in bott^ caaps^ tfiken into 
accoi^nt. 

As to incarceration and confinement^ the more 
ext^ntious an4 vexatious the modes of them re- 
spectively are, the more urgent is the motive, by 
which the sufferer is impelled, to make choice of 
this bail-ending, or any other, mode of escape from 
them: escape, perpetual or temporary only, as 
the case may be: choice, that between the fire 
and the frying-pan. Whichever it be that is em^ 
braced, the exigencies of the lord chief justice 
were of course effectually and abundantly provided 
for : from the bailing process, fees upon fees : from 
the incarceration, a vast mass at once in the shape 
of patronage* Forty thousand pounds has been 
stated as having been refused : on the occasion of 
the recently alleged mutiny, from 8,000/. to 
10,000/. a year stated as being the profit of the jailor. 
To ascertain in each case the quantum of the 
enjoyment extracted by these two associates from 
the misery of the many — the quantum and thenoe 
the proportion — ^is among the operations, the per- 
formance of which we beg leave, with all humble 
submission, to propose to the Honorable House. 

Required at the hands of plaintiffs, the security 
would have kept out dishonest plaintiffs — Judge 
and Go's, best friends and customers. Of course 
it was not to be thought of. Hypocrisy required 
that the profession should be made : and so, in the 
language of some of the courts, it was made : — > 
sifecerit te securum : sinister interest required that 
it should be no better than a pretence. 

Performed or exacted of defendants, directly 
opposite is the effect of this same security: thus 
placed, , the obligation renders the abovementioned 
ample service. 
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. As to this matter — the jakes, of late so notori- 
ous by the name of the Secondary's Office in the 
city of London — this abomination, with the im- 
mense mass of filthy lucre at the bottom of it, and 
the forty years' patience of the constituted autho- 
rities under the stench of it, speaks volumes. 

To the case in which the process of taking 
examinations was, and is, an 6bject of abhorrence 
to the judge, an objection has just been alluded to 
as having place. It is this. To the sight of mere 
parties, and in particular in the situation of plain- 
tiffs, at the outset of the suit, at which stage the 
examination might nip it in the bud, abhorrence 
unasi^uageable : — to persons coming in, at a stage 
at which the suit is established, and the examina- 
tion can have no such injurious effect, open arms 
and welcome. Why this difference? Answer: 
At the first stage, the examination would exclude 
fees : at this subsequent stage,' it necessitates fees. 

To the performing or hearing the examination of 
a party in relation to the matter of his suit, the 
horror of an English judge is, as above, insuper- 
able. To the hearing and conducting the ex- 
amination of the same man under the name of a 
B&ili in relation to a matter foreign to the matter 
of the suit, — repugnance none. Cause of dif- 
ference, the so oftened assigned universal cause. 
Examination of the party, the time being that of 
the outset of the suit, would, as. above, nip the fee- 
harvest in the bud : examination of bail, gives 
iacreaise to it. 

After all,t it depends^ upon incidents — incidents 
too intricate to be here developed-^whether it is by 
the four sages — or now of late day, one of theme — 
that-the opposition and- eventual justification — ^so 
theexaminaticHi is called of the bail-^shallbe per- 
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formed, or by some attorney, without the benefit 
of that same scrutinizing process. 

The attorney is an under-sheriff ; — the under- 
sheriff of the county in which, as above, the 
species of egg called the vemte, has been hid, or 
into which it ha» been removed. 

The under-sheriff is, on every occasion, the 
deputy of the sheriff* The sheriff is a great land- 
owner who, (every year a fresh one,) is appointed 
by the king : a servant who, in the teeth of reason 
and scripture, is appointed to serve not two only, 
but twice two masters : that is to say, at the three 
Westminster-hall common law courts, with the 
addition of the court of general sessions of the- 
peace. 

To this same business, as well as to all busi- 
ness but that of parade, the sheriff contributes—^ 
what a Roman emperor used to contribute to a 
victory gained at a thousand miles distance — > 
auspices: the sheriff, auspices: the attorney, 
mind and legal learning : legal learning an accom- 
plishment in which, authorised by their sanction, 
the one, in so inferior a degree learned thinks it 
iu)t robbery to be equal to the four sages. 

If, with the requisite amendments, necessi- 
tated by change of times, the system of local 
judicatories were restored, — each judge woilld, 
for lit purposes, be provided with his own minis- 
terial subordinates : and for all of tKem he would 
be responsible. 

In the city of London, the acting functionary 
imder the sheriffs is stiled the secondary. Forty 
years of depredation, production of so many un- 
heeded mountaitts,' heaped up one upon atiotfa^, 
of correspondent misery, hav6 at 'length attracted 
to the subject the aittfehti6n of the local airthori^ 
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ties. But, while eyeis are shut aguBBt eauans, 
eloquence may abound, effects all the while ccn^ 
tinue undimuus^ed. 

Moreover, in the same bailing process there is a 
gradation : witness the phrases bail below, and bail 
above. Bail below^ are bail whose aptitude is 
established by the attorney. BbjI above, are bail 
whose aptitude, after or without opposition, is 
established by the four sages. Bail above aire^ m 
some cases, the bail below, thus prompted: in 
other cases, a fresh couple. 

Above and below together, bail genenie baU'-bond : 
bail-bond, assignment thereof, with eventual suit: 
bond, assignment, and suit — fees. To justice, use 
for bail and assignment the same as for an old 
almanack. 

From these particulars, imperfect as they are> 
some conception, how inadequate soever, may be 
formed, of the proportion in which the aggregate 
property, of all the unfortunates so arrested, is 
transferred from the ordinary and. undignified 
destination of operating in satisfaction of debts, to 
the dignified function of contributing to the fbnd: 
provided for the remuneration of legal science^ 

Note here, that he who makes a prudent use of 
the offer so liberally held out by the judges, to 
every man— the offer thus made to ruin for him, 
on joint account, as many men as he wishes, 
will take care that the debt sworn to shall be 
greater than the utmost sum, for wfaieh^ for love 
or money, bail, can^ by the destijied victim, be 
procured. 

Here eiids our exposition^ and we humbly hope 
the sufficient exposure, of the devices, by the too. 
successful practice of which, the atlaihment of the 
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ends of radically corrupt judicature have been 
substituted to that of the ends of justice. 

Praying thus for justice, and that justice acces- 
sible, we proceed to pray for the means necessary 
to the rendering it so : rendering it so, to all of us 
without exception. In particular, — of the arrange- 
ments, which, in our e^es are calculated to pro- 
duce, that so desirable effect, and for the esta- 
blishment of which we accordingly pray, — a brief 
intimation is presented by the propositions fol- 
lowing: — 

1. First, as to the Judiciary Establishment. 
: 1 . That, for suits of all sorts, criminal as well 

as civil, there be two instances, or say stages, 
or degrees of jurisdiction: stile and title of the 
judges, before whom the suit is brought in the 
first, instance. Judge immediate, of those before 
whom it is brought in the second instance, or say 
in the way of appeal, judges appellate. 

2. That with two exceptions, and these as limited 
as the nature of the service will permit, to each judi- 
catory, cognizance be taken of all sorts of causes : 
those included, cognizance of which are at present 
taken by the aggregate of the several authorities 
by which judicature is exercised : which courts 
vnll have to be abolished, as soon as the causes 
respectively pending before them, shall have been 
disposed of. This — to exclude complication, un- 
certainty, collision, delay, and useless expence. 

3 That, these exceptions, and these the only 
ones, may be the following : — military judicatories, 
for the maintenance of discipline, land and sea 
service included: and ecclesiastical judicatories; 
for the maintenance of ecclesiastical discipline, on 
the part of ecclesiastical functionaries, belonging 
to' the established church. 



PRAYER I. — Jitdiciary Establishment. 177 

4. That, for taking cognizance of suits in the 
first instance, judicatories may be established in 
such number and situations, that, by an indivi- 
dual whose house is the most remote from the 
judicatory which is the nearest to it, the portion 
of time, during which in the day in question the 
justice chamber is open, may be passed by hini 
therein without his sleeping elsewhere than at his 
own home : and that accordingly no individual 
may have more than twelve miles or thereabouts 
to travel in order to reach his own judicatory. 

5. That, as in the existing principal court, there be 
not, in any instance, sitting at the same time any 
more than one single judge. This, for individual 
responsibility— the sole effectual— as well as also 
for saving expence and delay by mutual consul ta* 
tion and argiimentation. 

6. That, to obviate delay and failure of justice, 
every such judge be empowered and obliged to pro- 
vide substitutes, styled as in Scotland, deputes^ one 
or more, having for their sole remuneration the 
prospect of being constituted Jz^g'e^ principal : and 
that when there has been time for a competent 
length of probation, no man, who has not served 
as depute, shall be capable of being constituted 
judge principal, in which way the provision of 
Judge power will be as it were elastic, adjusting 

itself at all times to the quantity of the demand : 
judges, thenceforward, none but such as have 
served an apprenticeship to pure justice, and not 
to the indiscriminate defence of right and wrong, 
as at present. 

7. That, seeing that, if the power of deputation 
be conferred as abovementioned, hands in num- 
ber sufficient for ' every exigency, need never be 
wanting; every judicatory in the kingdom will 

N 
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hold its sittings every day in the year, without ex- 
ception, unless needless delay and denial of jus- 
tice are not deemed more consistent with regard 
for justice on some days than on others : and that 
no exception be made by the sabbath, unless and 
until it shall have been proved that the God of 
justice is indiflferent to justice, and that he who 
was content that an ox or an ass should be deli- 
vered out of a pit, would be displeased at the ani- 
mals being delivered out of the hands of a wrong- 
doer ; and that the sale of mackerel on that day 
is a work of more urgent necessity than the gra- 
tuitous and uninterrupted administration of jus- 
tice ; lastly, that no exception be made by the 
night time, unless, and until, a night shall have 
been pointed out during which injustice sleeps ; 
in which so may justice likewise ; seeing moreover 
that to certain purposes, under the name of police, 
justice is, in certain places, in that part of the 
twenty -four hours, even under the existing system, 
actually administered. 

8. That, to each such judicatory, be attached a 
competent set of ministerial officers, suflScient for 
giving, in all ordinary cases, execution and effect 
to its mandates : but, with power, as at present, 
in case of necessity to call in aid all persons in 
general, the military force included. This, in- 
stead of the sheriflf, that one man who, hitherto, 
in despite of scripture and reason, has been em- 
ployed to serve not merely two, but twice two 
masters. This, to exclude the complication, with 
the consequent collision, litigation, useless ex- 
pence, delay, and vexation, which from this cause 
hiave place at present. 

9. That, of these ministerial officers, such as 
are now employed in the intercourse between 
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judges on the one part, and the respective subor*- 
dinates, as well as parties and witnesses on the 
other part, such as are now empowered to use 
force, as well as to officiate without force, be dis* 
tinguished by some such name as prehensors or 
arrestors ; the others distinguished from them by 
the name of judiciary messengers, or, for short- 
ness, messengers : and that for trustworthiness and 
economy, the business of message-carrying be, as 
far as may be, performed by the machinery of the 
letter post. 

10. That the remuneration allotted to judiciary 
functionaries, ministerial as well as magisterial, be, 
the whole of it, in the shape of salary ; and that, 
by no functionary belonging to the judiciary esta- 
blishment, money or any other valuable thing or 
service, under any such name or in any such 
quality as that of a /ee, be, by any judicial func- 
tionary, receivable on any occasion, on any pre- 
tence. This, to exclude the expence, delay, extor- 
tion, and vexation, which have ever hitherto been 
produced by the multiplication of judicial instru- 
ments and operations for the purpose, and with 
the effect of giving correspondent increase to the 
masses of fees. 

1 1 . That such remuneration be paid, the whole 
of it, at the expence of the public at large ; no 
part of it at the expence of any individual or body 
of individuals interested : fines for misconduct as 
below, excepted. This, to avoid excluding of any 
person from the benefit of justice : every person 
who in the suit in question is not able to pay the 
whole mass of the fees exacted on the occasion of 
that suit, being at present, as well as having at 
all times hitherto been thus excluded : and be- 
cause that which the rest of the community enjoy 
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without, litigants do not obtain otherwise thto 
by and with litigation, with its vexation and ex- 
pence, the benefit of justice. 

12. That, to obviate the danger and suspicion 
of partiality through private connection, no judge- 
immediate principal shall remain in the same judi- 
catory for any longer term than three years, or 
thereabouts : and that, for this purpose, an appro- 
priate! system of circuiting be accordingly esta- 
blished : but that, for continuing in an unbroken 
course the business of recordation, or say registrar- 
tion, the functionary by whom it is performed be 
stationary. 

. 13. That, in every justice-chamber, for the bet- 
ter administering of that security, which it is in 
the power of public opinion to afford, for conduct 
apt in every respect on the part of judges, — com- 
modious situation be allotted for two classes of 
jpersons, under some such name as that ofjudician/ 
inspectors: the one, composed of suitors, waiting 
for their suits to come on, say expectant suitors or 
suitors in waiting ; the other, oi probationary law- 
yers^ of whom presently. 

14. That, in all sorts of suits, without exception, 
^ jury shall be employable: but, to lessen the 
aggregate weight of the burthen of attendance, — 
not till after an original hearings before the j udge 
sitting alone, nor then but by order of the judge, 
whether spontaneous, (for example, for the pur- 
pose of confronting such of the evidence as requires 
to be confronted), or else at the requisition of a 
party on one side or the othef ; in which case it 
shall be obligatory on him to order and carry on a 
fresh hearing, termed a recapitulatory hearings or 
say a nem trial y before a jury, organized in manner 
following. 
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. 15. That in cases of all sorts, one excepted, all 
functions belonging to the judge, one excepted, 
shall be exercisible in common with him, by the 
jurors : the impa^ative, or say the eflfectuatiye, 
being that on which the eflfect of the suit depends, 
being, for the sake of individual responsibility, al- 
lotted exclusively to the judge. Functions thus 
exercisible, these: — 1. Auditive y applied to every 
thing that is to be heard. 2. Lective, applied to 
everything that requires to be read. 3. Inspec- 
tive, applied to everything that requires to be 
seen. 4. Interrogative, applied to all questions 
that require to be put. 5. Conmentative, applied 
to all observations which they think fit to make* 
6. Ratiocinative, applied to whatever reasons they 
think fit to give for anything which they say or 
do. 7. OpinativCf exercised by declaration made 
of opinion, in accordance or discordance with the 
opinion which, on the occasion of the exercise 
given to the effectuative function, is pronounced 
by the judge : exercised collectively, as by juries 
under the existing system, the opinative: exer- 
cisable individually all the rest. 

16. That the class of cases, in which the effec- 
tuative function, as above, shall be exercisible by 
the jury, so far forth as to render of no eflfect a 
judgment of conviction if pronounced by the judge 
alone, shall be that in which the higher functions 
of government, as such, have, or may naturally be 
supposed to have, a special personal interest: for 
example — treason, rebellion, sedition, defamation to 
the injury of a public functionary, or set of public 
functionaries, as such, and the like. 

17. That, for lessening the burthen of attend- 
ance on juries, — ^instead of a number so super- 
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fluous as twelve, a lesser number, and thai for the 
sake of a .majority an uneven one, — that is to say, 
three, or at the utmost. Jive, — be employed : by 
which arrangement the practice of perjury on the 
part of juries, in a number varying from one to 
eleven, — perjury, to wit, by falsely reported una- 
nimity, with torture for the production of it, will 
be made to cease: for the better direction, one 
out of three, or two out of the five, being of the 
class of special jurymen : the foreman being to be 
of this class. 

18. That the institution of a grand Jury, with 
its useless delay, incomplete, secret, naturally par- 
tial, and inconsistently, though happily, limited, 
applicability, — be abolished. 

19. That, for receiving appeals from the decrees 
and other proceedings and conduct on the part of 
the abovementioned judges immediate, there be ju- 
dicatories appellate, all single seated, in such num- 
ber as experience shall have shewn to be neces- 
sary : if more than one, station of all of them the 
metropolis : that being the central spot, to which 
persons from gill parts of the country have occasion 
to resort for other purposes ; and at the same time 
that in which the best-formed and most effective 
public opinion has place — public opinion! most 
influential and salutary check upon the conduct, 
and security for the good conduct, of these as well 
as all other public functionaries : and, as below, 
no evidence being proposed to be received other 
than that which having been orally elicited in the 
court below, and consigned to writing, no attend- 
ance by parties or witnesi^s will, on this occasion, 
be necessary. And that, after the outset of the 
here proposed change, no person being capable of 
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serving as judge appellate, who has not for a cer-* 
tain length of time served as judge principal im- 
mediate. • 

20. That, in each judicatory, as well appellate 
as immediate, for oflSciating in suits in which 
government, on behalf of the public at large is 
interested, — there be a functionary, under the 
name of the government advocate, with deputation and 
on the part of the principal, migration^ as in the 
case of the judge : and superordinate to them all, 
a government advocate general. 

21. That, for administering professional assist- 
ance to suitors who, by relative tvecfkness, bodily 
or mental, are disqualified from acting as plaintiffs 
or defendants, for themselves, — or, by relative in- 
digence, from purchasing assistance from profes- 
sional hands, — there be in each judicatory a pub- 
lic functionary under the name, for example, of 
ekemosynary advocate : also with deputes, and mi- 
gration, as above. 

22. That, considering how opposite in their na- 
ture are the duties and habits of the judge and 
the advocate, — impartiality the duty of the one, 
partiality the duty, and purposed misrepresenta- 
tion the unavoidable practice, of the other, — no 
functionary be transferable from one to another of 
these three lines of service. 

23. That, at the head of the judiciary estab- 
lishment, there be placed a single functionary, 
styled, as in other countries, justice minister ; at 
whose recommendation, subject to his majesty's 
pleasure, as at present by the chancellor, shall be 
filled up all other judicial situations. 

24. That accusations or complaints made against 
a judge, immediate or appellate, on the score of 
official delinquency, or relative inaptitude from 
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any Other cause, be heard and determined by the 
justice minister. 

25. That accusations or complaints, made for 
the like cause, against the justice minister, be 
heard and determined by the House of Lords : and 
that, on that consideration, no person, during the 
time of his oflSciating in the situation of jWice 
minister y shall be capable of sitting in the House 
of Lords ; nor yet in the House of Commons. 
. 26. That, considering the inhejent and inde- 
feasible comparative inaptitude of so numerous a 
body for the purpose of constant and protracted 
judicature, — in all cases, and the next to universal 
habitual non-exercise of this function on the part of 
their lordships in criminal cases; — and that in 
civil cases, their jurisdiction is^ in so large a pro- 
portion, at present employed, nor could ever fail, 
to be employed, as an engine of delay and ex- 
pense, operating to all his majesty's subjects bu^ 
a comparatively few as a denial of justice, — it may 
please their lordships to confine the exercise of 
their judicial function to the abovementioned cases, 
with the addition of such criminal cases, in which, 
at present, a member of their own House is party 
defendant : — thus making a generous sacrifice of 
their uncontested rights on the altar of justice. 

27. That, when it has been covered by a coating 
of legislature-made law, the field of legislation be 
preserved from being overspread by an over- 
growth of judge-made law : for interpretation or 
melioration, amendments proposed in terminis by 
judges, on the occasion of the several suits, being, 
by appropriate machinery attached to the code, of 
course, unless negatived by a committee of the 
one House or the other, and that, when these 
arrangements have been made, — no reference, for 
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any such purpose as that of interpretation, to any 
thing said by a judge in any one suit, be per- 
mitted to be made in any other suit. Of this ar- 
rangement, another use will be — that of their apply- 
ing the necessary preventive to the mischief, which 
might otherwise be produced, by discrepancy 
between the decrees of the several appellate judi- 
catories, if more than one. This, when the field 
,of law has been covered by legislature-made law : 
and, in the mean time, (^ough not equal faci- 
lity,) equal necessity will there be, for the like 
provision, during the time that, to so immense an 
extent, the field has no other covering than that 
which is composed of Judge-made law: — of judge- 
made law — that spurious and fictitious kind of 
law, if such it must be called, with the dominion 
of which, so far as it extends, all security is incom- 
patible.* 

So much as to the Judiciary Establishment : 
follows what we humbly pray in relation to Pro- 
cedure. 

28. That, as in former times, no suit shall 
receive its commencement, but by the personal 
appearance of some individual in open judicatory, 
which individual shall be responsible for his con- 
duct in relation thereunto : and, to that purpose, 
shall, before he is heard for any other purpose, 
make declaration — not only of his present abode, 
but of such abode or abodes, at which any man- 
date issued by the judge, may be sure to reach 
him, at all times, down to that of the termination 
.of the suit: that, for the purpose of all ulterior 
judicial processes, every missive addressed to him 

* Drawn up for this purpose, a complete plan of operations, 
expressed in ferfninth i& already in existence. 
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be considered as having reached him: except in 
case of any such accident as, without blame on his 
part, may come to be alleged by him for the pur- 
pose of excuse: saving to such applicant the faculty 
of changing such address, from time to time, on 
giving timely information thereof, 

29. That, exceptions excepted, the person so 
applying be a party whose desire it is to be 
admitted in the character of pursuer : of which 
exceptions, examples are — 1. Giving simple in- 
formation of an offence, appearance on behalf of 
any person or persons. — 2. Purpose of the appear- 
ance, giving simple information, without desire to 
be admitted purstder : say pursuer, in all cases, 
instead of plaintiff in civil cases and prosecutor in 
criminal cases, as at present. 

30. That for non-compliance with judicial man- 
dates, an all-comprehensive system of appropriate 
excuses be looked out for, and on the supposition 
of the verity of the alleged facts, allowance given 
to them. 

31. The person by whom the matter of excuse 
is submitted, will in general be the person to whom 
the mandate is addressed : but, in several cases, 
such as sickness, absence, &c. from other persons, 
excuses for hiiii must of necessity be accepted. 

32. That the institution of ercuse-giving which, 
under the name of casting essoins, had place in 
former days, when the attendance of parties, 
instead of being as now prevented, was compelled — 
be, for this purpose reviewed : and the extension 
which the exigence of justice requires, be given 
to it. 

33. That, on every occasion, the proceedings be 
regulated by regard paid to convenience, to Mrit, 
the mutual convenience of all individuals con- 
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cerned, parties and witnesses : this being a matter 
which, they being on all occasions in the presence 
of and under examination by the judge, can, on 
each occasion, be ascertained : whereas, under the 
existing technical system, the rule being framed, 
without the possibility of knowing anything of the 
distinguishing circumstances of individual persons 
and things, the necessary consequence is — that, in 
a vast majority of instances, the convenience of 
individuals, some or all, is made the subject- 
matter of a needless and reckless sacrifice. 

34. That, all judicatories being sitting every 
day in the year without intermission, evidence, in 
so far as indication of its existence has been afforded 
by the applicant, when admitted as pursuer, be, 
in such order as in each suit shall be indicated by 
the exigency of the individual case, from each 
source, as soon as obtainable, called for and 
elicited : and this without distinction, as between 
co-pursuers, co-plaintiffs, defendants, and extra- 
neous witnesses on both sides. 

35. That to the institution of security-ending in 
general, and that of sponsorship, or say auxiliary 
bondsmanship in particular, — ^be given the whole 
extent, of the application and good effect, which 
the nature of things allows to be given to them. 

36. That, accordingly, all the sorts of occasions 
on which, and all the modes in which, it is capable 
of being employed, be looked out for : — for the 
purpose of employing, on each individual occasion, 
that mode which may be employed with the most 
advantage to all interests concerned. 

Of modes of such security capable of being em- 
ployed, examples are the following. 

I. Intervention of bondsmen ^ stiled auxiliary 
bondsmen, one, two, or more, according to the 
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magnitude of the sum regarded as requisite, and 
their capacity of contributing to make up such 
sum; each individual contributing such part as his 
circumstances enable him, and his inclination dis- 
poses him, to contribute : as to the party's joining 
in the bond, it would, under the here proposed 
system, be a needless and useless ceremony, the 
judicatory having his property as eflfectually at 
command without it as with it. 

II. Dq)osit of money hy the party in the hands of 
the registrar of the judicatory. 

III. Deposit of money by these same bondsmen in 
the hands of the registrar. 

IV. Deposit of any moveable subject matter or 
subject matters of property of considerable 
value in small compass, in the hands of the 
registrar. 

v. Impignoration, or sd^y pledging^ of any immove- 
able or any incorporeal subject matter or subject 
matters of property belonging to any such auxiliary 
bondsmen. 

VI. With consent of the party, ambulatory confine- 
ment of his person, he staying or going where he 
pleases, so it be in the custody of a person or 
persons appointed for that purpose. 

VII. Under the same condition, stationary con- 
finement in a place other than a prison. 

VIII. At the instance of the party himself, im- 
prisonment. Notwithstanding its afflictiveness, it 
may happen to this security to be necessary ; for 
example, in a case where, security being deemed 
necessary to be exacted of the other party, ancj 
the finding of that security highly afflictive, the 
party in question is hy strangership, relative indi- 
gence, or bad character, disabled from finding any 
security less afflictive. 
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37. Of occasions, requiring that such security be 
exacted, examples are the following ; 

I. At the charge of a defendant, need of secu- 
rity to a plaintiff, the defendant being on the point 
of expatriating either his person or his property, or 
both, and the value of what is demanded at his 
charge bearing a large proportion to his property : 
at the same time that, supposing the demand 
groundless, or the security needless, the wrong 
done to the defendant, if either his person or his 
property were detained, might be ruinous to him : 
as for instance, the whole of it being on the point 
of being expatriated on a commercial speculation 
in a vessel engaged by him for that purpose, and 
he about to embark for the purpose of superintend- 
ing the disposal of such his property. 

IT. On the occasion of the establishment of a 
mode of intercourse as above, with the judicatory 
during the continuance of the suit, want of trust- 
worthiness may produce the need of the exaction 
of security, at the charge of the individual in ques- 
tion. 

III. Whenever, for any purpose, it may be re- 
quisite that security be exacted at the charge of a 
party on either side of the suit, need may also have 
place for the exaction of a counter-security, at the 
charge of the party applying for it. 

Note here that of the infinite variety of occasions , 
on which the need of security-Jinding is liable to 
have place, the practice of bailing is but one, and 
on each occasion the chances of its being the least 
inconvenient one are as infinity to one. 

38. That, in regard to evidence ^ whether the 
source h^ personal y real, or ready written, no distinc- 
tion be made between parties and witnesses who are 
not parties — say extraneous witnesses : that is to say, 
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that from both, it be alike receivable and exigible : 
seeing that so it is in the existing small debt courts^ 
in the aggregate of which more suits have place 
than in all other courts put together : in regard to 
exaction, penal suits not excepted : seeing that, in 
the equity courts, such exaction has place, though, 
by means of it, the richest proprietor may be di- 
vested of the whole of his property ; and instances 
are known, in which rather than submit to such a 
loss men have sustained imprisonment for life. 

39. That the mode employed in the elicitation 
of evidence, (under which appellative is included 
every averment made either by an applicant' or by 
a party on either side) be, in each individual suit, 
according to the demands of that same suit, in re- 
spect of general convenience, one or more of the 
three modes following : to wit, 1 . The oral^ elicited 
in the originating judicatory ; 2. The orali elicited 
in another, say a subsequential judicatory, to which, 
for the convenience of a party resident in the ter- 
ritory thereof, the inquiry is, K)r the purpose of his 
examination, transferred : 3 . The epistolary, by 
means of interrogations approved of by the judge 
of the originating judicatory. 

40. That no response in the epistolary mode be 
received, otherwise than subject to the eventual 
examination of the respondent in the oral mode, at 
any time, should demand have place for such exa- 
mination, in the judgment of the judge. 

41. That, instead of being applied, as in equity 
practice, without necessity, and to the exclusion of 
the besty that is to say the oral mode, the epistolary 
mode of eliciting evidence be no otherwise employed 
than for one or other of two causes : namely, 1. 
Either for exclusion of preponderant evil in the 
shape of delay, expence, and vexation. 2. Or of 
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necessity, elicitation in the oral mode being im- 
practicable : as for instance, where at the time in 
question the residence of the person addressed is 
in the one or the other of the sister kingdoms, in a 
distinct dependency, or in the dominions of a 
foreign state : in all which cases the expence 
and delay of commissioners sent to the places in 
question will thus be saved. 

42. That for avoidance of perjury and abolition 
of the encouragement given to falsehood, by the 
distinction between statement upon oath, and state- 
ment to which, though made without oath, effi- 
ciency, equal to that which is given to statement 
upon oath, is, as above shewn, in many cases given, 
— no oath shall, on any judicial occasion, or for 
any eventually judicial purpose, be in future admi- 
nistered. But that every statement made on any 
such occasion, or for any such purpose, shall be 
termed an affirmation, or asseveration ; and that, for 
falsehood in ^e^pect of it, whether accompanied 
with evil consciousness, or say wilfulness, or with 
temerity, or say culpable heedlessness, any such 
punishment purely temporal shall be appointed, as 
the nature of the case may be deemed to require : 
consideration in each case had, of the nature of 
the offence, to the commission of which such false- 
hood shall have been deemed subservient: and 
that, as often as, in the course of the suit which 
gave rise to the falsehood, — all the evidence that 
can bear upon the question of falsehood has been 
brought forward, conviction and punishment may 
have place, even on the spot, without the formality 
and expense of an additional suit on purpose, just 
as, at present, in the case of an act, styled an act 
of contempt, committed in the face of the court. 
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43. That, for rendering substantial justice, and 
for avoidance of needless multiplicity of suits, 
statements, and other evidence, relative to the 
whole of a series of wrongs, be elicitable on the 
occasion of one and the same application : such 
satisfaction, in so far as it is in a pecuniary shape, 
being adjusted to the state of pecuniary circum- 
stances on both sides : this, where it is on one side 
only, that complaints have place : and that, where 
there are two parties, between whom, for a greater or 
less length of timie, a quarrel has had place, each, 
in the way of recrimination, may elicit evidence of 
divers wrongs, of different sorts, at different times, 
from the other, in which case what, on the aggre- 
gate^ on the score of compensation, is due from 
the one forms a set-off to what is due from the 
other, — ^satisfaction be accordingly allotted for the 
balance : as also, on one of the parties, or both, 
if, in the judgment of the judge, the case requires 
it,— a fine be imposed for the benefit of the public, 
on the score of the portion of the time of the judge 
and his subordinates, which, at the expense of 
the public, has thus been occupied. 

44. That, with the exception of suits, in which, 
by reason of their comparative unimportance, it is 
purposely left unpreserved, — all evidence, elicited 
in the oral mode, shall, under the care of the 
Registrar of the judicatory, be minuted down as it 
is uttered: and that of this, with the addition of 
aiiy such evidence as may have been adduced in 
the ready-written form, or elicited in the epistolary 
form, be constituted the main body of the docu- 
ment, which, under the name of the Record^ 
shall, in case of appeal, be transmitted from an 
immediate to the appellate judicatory : and that; 
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for this purpose, the mode in >vhich the minutations 
are made, may be that in which, under the name 
of the manifold mode, is already in use, and in 
which legible copies, say rather exemplars to the 
number of eight or more, are written at once: 
whereby all danger of error, as between one such 
exemplar and another, and all expense of the 
skilled labour requisite for revision, are saved. 

45. That, towards defraying the unavoidable 
costs, in the case of persons unable to defray 
them, — a fund be established, under the name, for 
example, of the Helpless Litiganfs Fund. 

46. That all factitious costs being struck off, 
and unavoidable costs transferred on the revenue, — 
and professional assistance, in so far as needed, 
provided gratuitously as above,— ^/fije^, or say mulcts , 
be imposable on any party in proportion as he is 
in the wrong ; in which imposition may be, from 
a degree of amplitude, far beyond any which, 
under the existing system would be endurable, 
if added to the burthen at present indiscriminately 
imposed under the name of costs on the injurer and 
the injured : and that of these fines the produce 
may constitute the basis of the Helpless Litiganfs 
Fund : in the case of the wrong-doer, the requisite 
distinction being all along made, between evil con- 
sciousness and rashness, or say, culpiable heedless- 
ness, not accompanied with evil consciousness: 
and that, for any incidental misconduct manifested 
in the course of the suit, such fines be moreover 
imposable, even on a party who, on the main 
point, is in the right: so also on an extraneous 
witness : not forgetting, however, that where the 
case presents to view a party specially injured, no 
such fine can with propriety be imposed,' unless 
more be needed on the score of punishment, than 



is due on the score ^ compensaticm : forasmudk ajt 
the burthen of eompettsation produces as far as it 
goes, the effect pf punishment: the effect-^and, 
commonly, even ^nore than the whole of the efiiect : 
forasmuch as by the consideration that from his 
pain his adversary iis receiving? pleasure/ will natu- 
rally be produced a chagrin,' which cannot have 
place in the case when the profit goes into the 
public purse. * . < 

47. ThiEit, as well of the jiidiciary establishment 
code, as of the judicial pr^Scedure code^ the lan-^ 
^uage be throu^but such as shall be intelligible 
to all who have need to understand it : no word 
employed but what is already in familiar use, 
except in so far as need has place for a word on 
purpose : and thgit, to every such unavoidably* 
employed word, * be attached an exposition, com* 
posed altogether of words in familiar use : and that j 
throughout; the signs thus employed be, of them* 
selres, as characteristic as maybe of \h^ things 
signified. 



Now for the general character of the two opp<>- 
site systems : thiat which is in existence, and- that 
whibh is herein, as above, humbly proposed as a 
succedaneum to it. ^ 

Behold first the existing system. 

Justice, to Judge and Co. a game; Judge and 
Co. the' players: stake, in different proportions, 
the me^ns oi happiness possessed by the aggregate 
of all litigants. ... 

Established a unciversal chain of tyrannies f esta^ 
bli^d, by power to every individual to tyrannize 
ov6r every other, whose drcumstainees are to a 
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certain degree less afBtient: in every case, instru* 
ment of tyranny; utter ruin : utter ruin, by til^ 
enormity of the expehce. ' 

Alike well-adapted to the purpose of the op- 
pressor, that of the depredator, and that of him 
who is both in one, is this same instrument. This 
^ # in hand, a man may oppress, he may plunder, the 

, ^ same person at the same tinie. 

Considered with reference to its real ends, could 
any more accomplished aptitude — considered 
with reference to its pretended endis, could any 
more accomplished inaptitude be obtained by a 
premium directly oflered for the production of it ? 

So much for the existing system. On the other 
hand, such, as hath been seen in brief outlitie, is 
the system of arrangements dictated by a real and 
exclusive regard for the happiness of the commu^ 
nity, in so far as it depends upon the application 
made of the power of judicature. We invite the 
well-intentioned, — ^we challenge the evil-iriten- 
tioned,^ — to elicit and hold up to view, all proofs 
and exemplifications of its inaptitude. What- 
soever alleged imperfections have been found in 
it, will of course, in case of adoption, be removed 
by the constituted authorities. But, considered 
as a whole, we cannot but flatter ourselves, that, 
in quality of a subject mattet of adoption after 
such amendments made, no arguments vnll be 
found opposible to it, other than ungrounded as- 
sertions, vague generalities, narrow sentimentali- 
ties, or customary and already exposed fallacies. 

Now for an apology : an apology for the free- 
dom with which the vices of the existing systekn 
has been subjected to exposure, iand its uttfer 
inaptitude for its professed purpose, we trusrt, de- 
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monstrated. In thi& inaptitude^ coupled with the 
aptitude of the proposed succedaneum, will be 
found the best,, and we humbly hope a sufficient 
apology for this boldness, how, striking soever the 
contrast it forms with accustomed usage. 

Another apology we have to make is, that which is 
go undeniably requisite for the freedom with which, 
in addition to the character of the system, that of 
the class of persons concerned in the administration 
of it is held up to view. For this liberty, our plea 
is that of indispensable necessity. For unhappily, 
the state of manners considered, — on their part, 
at any rate on the part of the great majority, it 
is not in the nature of man that this or any other 
system should be received by this class, other- 
wise than with opposition, and that opposition 
hostile and strenuous in proportion to the service- 
ableness in the thus exposed system, and the dis- 
serviceableness of the here proposed system, to 
their respective real or supposed particular inte- 
rests : on which occasion, what again is but too 
natural, is, that beholding with serenity, and 
even delight, the torments out of which, and in 
proportion to which, their comforts are extracted 
by it, the unction of their panegyrics will continue 
to be poured forth upon the thus exposed system, 
in proportion to its need of them, which is as much 
as to say, in exact proportion to its mischievous- 
ness. ^ 

Thence it is, that the doing what depended 
upon us, towards lowering, as far as consistently 
with justice may be, the estimation in which their 
authority is held by public opinion, — because, 
how painful soever, an indispensable part of this 
our arduous enterprise : — assured as we could not 
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but be, of its finding that so influential authority, in 
its whole force, with all its weight, on every point 
pressing down upon it. 

Of an imputation which will of course be cast 
upon the line of argument thus taken by us, we 
are fiiUy aware. This is — that the weakening the 
force and efficiency of the whole power of the law 
is a natural effect — not to say the object — of these 
our humble endeavours. 

To this charge we have two answers. 

One is that, from this cause, no such consequence 
will really follow: the other is — that, while by 
this same cause, the power of the law will not be 
diminished, the security for its taking its proper 
direction will be increased. 

First, as to the apprehension of the evil conse- 
quence. Produced by a superficial glance, na- 
tural enough this apprehension must be acknow- 
ledged to be : by a closer view, it will, we trust, 
be dispelled. 

That which produces the efiect aimed at by the 
law, what is it ? Is it anything other than the 
expectation, that, on contravention, the inflictions 
at the disposal of the functionaries in question will 
accordingly be applied to the contraveners ? But 
of any such infliction, when the decree for it has 
passed, will the application depend upon public 
opinion ? No surely : on no such fluctuating basis 
does public security rest : the persons on whom it 
depends for its efficiency, are, in the first instance, 
the judges themselves ; in the next place, in case 
of need, the supreme authority, with the whole 
force of the country in its hands. When a judg- 
ment has been pronounced, is it in the power of 
this or that individual or individuals in any num- 



198 PETITION FOR JVSTICK. 

ber whatsoever, to prevent the execution of it ? No 
assuredly. 

Now, as to the desirable good consequence. 
This consists in the giving strength to the limita- 
tive check, applied to thp power of the judge, by 
tljq i^^er of public opinion-resole source from which, 
o|ii the seyyeral individual occasions, this, so jieces- 
sary and from all other hands, unobtainable service 
can be received. Yes ; we repeat it^ — sole source. 
True it is that, in theory, and by the practice of 
times now past, impeachment is presented in the 
character of an oppropriate remedy: hands by 
which it is applicable, those of the Honourable 
{louse. But, in fact, only in. appearance is it so. 
On no other condition than that of leaving — and 
that to an indefinite degree — inadequately done or 
even altogether undone, its superior and altoge- 
ther indispensably legislative duty, — could be un- 
d^ertaken by the House, this judicial, and as such 
inferior and comparatively unimportant function. 
Witness the testimony so amply afforded by ex- 
perience : witness the Warren Hastings impeach- 
ment : witness the Melville impeachment. Take 
aWay the check applied by the tribunal of public 
opinion, here then js the power of the judge, no- 
minally and theoretically controlled, really and 
practically uncontrolled : and of this same uncon- 
ttolled power what sort of use has been made, and 
80 long, as it continues upon its present footing, can 
pot but continue tp be made, has, we humbly trust, 
been su^ciently seen already. 

Well then: (tf the power of public opinioti in 
consequence of the information hereby afforded to 
it, what is the application reasonably to be ex- 
pected ? The universal power of ^he whole country 
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•^will it employ itself against itself .? But, f the 
lower the trustworthiness of these same functiona- 
ries is in the scale of .public opinion, the lesseffi- 
ci^t, on each occasion, will be capable of being 
m$ule its resistance to this indispensable check :-^ 
the only one, as hath been seen^ firom which any 
control can be experienced by it. 

Undangerous in perfection, gentle in perfection, 
continually improving, self-improving, — what other 
power can be so completely incapable of being 
abused as this ? Only by the check applied by it 
can the efficiency of a judge's sinister leanings be 
lessened : only by the force of reason can the di- 
rection taken by this guardian pow» be deter- 
niined. 

As to any such fall as that just mentioned, — 
whatsoever may be the sensation piroduced by it, — 
in their predecessors and themselves, these func- 
tionaries may behold the origindl . authors whom 
they have to thank for it. Instead of being what 
it has ever been and continues to be, and never 
can but be, — had the use made of their power 
been the direct reverse of what it has been,-^no 
such state of the public mind,-^no such seni^ation 
in the individual mind^ could have had place. 

While speaking of this same downfall, it is not 
without unfeigned regret that we can contemplate 
the hurt, which, by this our humble Petition, can- 
not but in a greater or less degree be done tothe 
interests and feelings of individuals : and this, not 
only eventually by the establishment of the here 
pi:6posed system, but Actually and immefdiately 
by the picture here drawn of fhe causes by which 
the demand for it has been produced^ 

But well-grounded,' as these Iheir apologies can- 
not be denied to be, , no. reiason will they afford 
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why the exertion necessary to the putting an end 
to the abuses apologized for should in any way 
be slackened. The surgeon, with whatsoever con- 
cern he may behold the sufferings of the patient 
under the necessary caustic, cannot hold himself 
exempted by the consideration of them from the 
obligation of putting it to its use. 

Nor yet under these regrets, for this hardship on 
individuals, is alleviation, independently of that 
afforded by the contemplation of the all-compre- 
hensive benefit to the public, altogether wanting. 

Classes, the interests of which would be affected 
by the proposed reform, these two : — tlie profes- 
sional and the official. 

As to the professional class, not to near so great 
an amount, if to any, as at first view might be 
supposed, would be the detriment to their pecu- 
niary interests. For, long would it be before their 
situation could be in any way affected by the 
change. Suppose the matter already before a 
committee of your Honourable House . Long would 
it be, before the reforming process would, by a 
bill brought in in consequence, so much a€ take 
its commencement : long, beyond calculation, not- 
withstanding the utmost possible exertions em- 
ployed in giving acceleration to it, would be the 
time occupied in the continuance of that same 
process : long, even supposing both houses unani- 
mous in their - approbation of the measure consi- 
dered in a general point of view : and how much 
further could it fail of being lengthened, by the 
exertions which it would be so sure of finding 
everywhere opposed to it— opposed by the best 
exercised and strongest hands ? Such is the length 
of time during which all such professional men as 
|;he bill found already in possession of business 
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would be enjoying the fruits of it, without diminu- 
tion or disturbance. 

So much for that class. All this while, all men 
who, but for the apprehended fall off, would have 
engaged in the profession, will have had before 
their eyes the prospect of it, and the notice and 
warning given by that prospect. On the other 
hand, in like manner will these same eyes have 
had before them the augmentation (and it has 
been seen how ample a one) given to the number 
and value of the aggregate lists of judicial situa- 
tions. Correspondent will accordingly be the 
number of those whose destination will, by that 
prospect, be changed from the indiscriminate de- 
fence of right and wrong, in the capacity of pro- 
fessional lawyers, to the pure pursuit of the ends 
of justice, in the situation of judge. Moreover, 
proportioned to the amount of this secession would 
be a further indemnification to those already in 
the possession of business : so many men whose 
course has thus been changed, so many competi- 
tors removed . 

The class upon which, chiefly, the loss would 
fall, is the attorney class. A certain class of suits 
there is by which, on the present footing, business 
with its emolument is afforded to the attorney, 
none to the advocate class : business, for example, 
begun, altogether without prospect of successful 
defence, and thence carried through actually with- 
out defence : action for example, with or without 
arrest for indisputable and certainly procurable 
debt. Barristers not deriving any profit from the 
present existence, would sustain no loss from the 
cessation of these actions. 

But as to the length of the interval before 
commencement, as also the exclusion put upon 
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cQpipetitipi^ in :^hj^se a4vajatages the attorney 
class would possess an equal share. 

As to t^e official class> nothing whatever in a 
pecuniary shape can any of its members have to 
apprehend from the change : from all such appre- 
bensiop t|iey^ stand effectually secured by the ap^. 
plication sp constaptly made of the indemnification 
principle^, to the interest of. men of their order at 
any rate, whatsoever ground oi complaint^ on this 
score, may^ ip . but too ma^iy instances, have been 
felt by functionafiei^. belonging to Jower orders. 

After all^ of .all regrets from such a source 
the comples;ion, would .be, , what it would be if 
the sufferings, instead of these, were those of me- 
(lical men from improvements made in the state of 
general health and iQugevity: improvement such 
as that made by the substitute of vaccination to 
inoQulation : imaginable improvement by disco- 
very niade of a never-failing specific, for example, 
against the ague, the rheumatism, the gout, the 
stone, the cholera morbus, the yellow fever, the 
plague, or by the universal drainage of all pesti*- 
ferous marshes. 

Now as to the effect produceable on ^timation 
and thence on feelings, Altpgether unavoidable^ 
and .indispensably necessary tp the. establishment 
of the everlasting good, upon the all-compTehen- 
pive scale on which it. inhere endeavpured at> — 
has been th^. production of the transient evil upon 
this, comparatively minute, scale. . JBefore the 
rui^ning sore, kept up at present undi^r apd by th)^ 
existing system^ could with any the least chance 
of sucpei^s,,be;€}pdeavoured to be healed, it was 
necessary it should be pi:Qbed, and the sinister 
invest, in which it l^as hs^d its ^ause» brought to 
ligh^ and l^qld up to view. 
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Now, in the case of the class of persons una- 
voidably wounded, so far as regards damage to 
estitnation, are alleviations, and those very effi- 
cient ones, by any means wanting? In the first 
place, comes the consideration, that what is im- 
portant to them, so far from being peculiar to 
them, is nothing more than what has place 
incontestably and confessedly in all other classes of 
men whatsoever. In the minds of the men here 
in question, indeed, but no otherwise than in 
those of all other men, with the exception of the 
heroic few, prevalence of self-regard over all other 
regards^ and this on every occasion, is among the 
conditions of existence : place all regard for the 
interest of A. in the breast — not of A. but of B. and 
so reciprocally, the species can not continue in 
existence for a fortnight. True it is, that in this 
or that heroic breast, on this or that occasion, under 
the stimulus of some extraordinary excitement, 
social feeling upon the scale of such an all-embrac- 
ing charge, may, here and there, be seen to tower 
above regard for self: but, to no man can the not 
being a hero be matter of very severe reproach. 
When, therefore, as here, interest from the very 
first — ^interest real or (what comes to the same 
thing) imagined — ^has been made to clash. with 
duty, sacrifice of duty is, with exceptions too rare 
to warrant any influence on practice, sure, and as 
such ought to be calculated upon, and taken for 
the ground of arrangement and proceeding, in all 
political arrangements. 

Men are the creatures of circumstances. Placed 
in the same circumstances, which of us all who 
thus complain, can take upon himself to say or 
stand assured — that, in the s^me circumstances, 
his conduct would have been other and better 
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than that which, on such irrefragable grounds, he 
is thus passing condemnation on, and complain- 
ing of? 

Of the existing race, whatsoever may be the 
demerits, they have at once, for their cause and 
their apology, not only the opposition in which, in 
their instance, interest has been placed with re- 
ference to duty, but the example set them in a 
line of so many centuries in length, by their pre- 
decessors : and in ancestor worship, how this our 
country has at all times vied with Chinas is no 
secret to any one. 

The concluding observation how small soever 
may be the number of the individuals to whom it 
vdll be found to have application, is — that, to the 
imputation of hostility to the universal interest, by 
perseverance in the preference given to personal 
interest, it depends upon every man to remain 
subject, or liberate himself from it, as he feels in- 
clined : and the more powerful the temptation, the 
more transcendant will be the glory of having sur- 
mounted it : and whatsoever may have been the 
strenuousness and length of his labours in the 
augmentation of the disease, ample may be the 
compensation and atonement made, by his contri- 
butions to the cure of it. 

Such are the considerations, from the aggregate 
of which our regrets for the manner in which the 
feelings of the individuals in question cannot but 
be affected, have experienced the diminution 
above spoken of. But were those regrets ever so 
poignant, our endeavours for the removal of the 
boundless evil of the disorder would not be, (for 
will anybody say they ought to be?) in the 
smallest degree diminished, by the consideration 
of the partisd evil thus attendant on the applica- 
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tion of the sole possible remedy : assuredly ours 
will not; nor will, as we hope and believe, the 
accordant endeavours of the great majority of our 
fellow subjects. 

On this occasion, a circumstance to which we 
cannot but intreat the attention of the Honourable 
House is the uniform and almost universal silence, 
in which, by professional men, in bringing to view, 
or speaking of proposed reforms or meliorations, 
this universal cause of all the wrongs and suffer- 
ings produced in the field of law, has, as if by univer- 
sal agreement entered into for the purpose, been, 
as far as depended upon them, kept out of sight. 
Of the several elements of appropnate aptitude as 
applied to this case, — ^intellectual aptitude and 
active talent are, on this occasion, assumed to be 
the only ones, in which any deficiency in the ap- 
propriate aptitude of the law itself in any part, 
has ever had its source : the only ones on which 
the degree of this same aptitude depends : the 
only ones, of a deficiency in which there can ever 
be any danger. As to appropriate moral aptitude, 
-—on every such occasion, exclusively intent on the 
interest of the public, without so much as a thought 
about '^their own interest, in any respect, and in' 
respect of profit in particular, — that all persons 
in this department sharing in the possession of 
power, and with them all persons engaged in the ex- 
ercise of the profession, are and at all times will be, 
— this is what is tacitly, but not the less decidedly, 
assumed: assumed? and with what reason : with 
exactly the same as if the assumption were applied 
to all persons engaged in trade. Now then, m this 
state of things, while on every occasion universally 
dius referred to the wrong cause, what can be more 
impossible, than that the disorder should ever 
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receive from tJie sole true recipe, deduced froin t6fe 
knowledge of its true cause, its only possible re- 
medy ?i Viaiii, however; how extensive soever,-^ 
vain at any rate, so far as regards us your peti- 
tioners—will henceforward be this so decorous 
and pfrudential* silence, the nature and magnitudb 
^f the mischifef, and the nature of its cause, being 
at length^aiike kiibwri to tis; 

As to this silence, the d^orum attached to it 
notwithstanding, we humbly trust that in the 
Honourabfe House at will not any longer be main- 
tained : for j^o: long as in that sole source of appro- 
priate relief, it has continuance, so long will all 
possibility of effectual remedy be excluded ; and 
so long as the disorder continues unremoved, by 
no Bilence anywhere else can our ears be closed, 
or our tongues or our pens be stopt. 

Yes ; as to us your petitioners, the film is now 
off our eyes : thus wide open are they to the disor- 
ders of which we complain, and to the urgency of 
the demand for the remedy, which, at the hands 
of the physicians of the body politic, we thus 
hutobly, but not the less earnestly, entreat the 
af^licatioh of the only remedy. 

Td some it may be matter of no small wonder,, 
how such * sufferings as at. all times have been 
experienced, should at all times have had for its 
BccimkpBxAment, such almost universal patience. 
But, in this fcase, patience has been the natural 
fruit of ignorance ; the language in which these 
torments of the people' have in this case had thfeir 
instruiiienty being about as intelligible to the people 
at lai^e, iBu^ is the gibberish spoken by tbie race of 
gipsies!.; 

We' beseech^ ^theHonoui'^ble House to ask itself 
whethei*; of the^ eUdrriiitiei above brought to viewi^ 



CONCLUSION. 207 

one tenth would not suffice to justi^ the practical 
conclusion here drawn from them f whetlier of a 
system thus in every part repugnant to the ends of 
justice, and injecting into every breast, with such 
rarely-resistible force, the poison of immorality in 
so many shapes, the mischief can be removed 
otherwise than by the entire. abolition of it, coupled 
with the substitution of a system directed to those 
ends, and pure from all such corruptive tendency ? 
whether the inaccessibility of Justice be not of the 
number of those enormities! and whether the 
House itself will, henceforward, be anything better 
than an enemy to the community, if widi eyes 
open, and hands motionless, it suffers that inacces- 
sibility to continue ? 

For our parts — respectfully, but not the less ear- 
nestly, we conclude, as we began, with the con- 
tinual, and, till accomplishment, never about to 
cease cry — "Holy! Holy! Holy! Justice! acces- 
sible Justice ! Justice, not for the few, but for all ! 
No longer nominal, but at length real. Justice !'' 
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To the Honorable the House of Commons in 

Parliament assembled. 

1. Justice! juBticel acce^^^i^/^ Justice I justic^^^ 
not for the few alone, but for all J No longer nami^ 
nal, but at length rea/ Justice I — In these few words 
stand expressed the sum and substance of the 
humble Petition^ which we, the undersigned, m 
behalf of ourselves and all other his Majesty's longr 
suffering subjects, now at length have become 
emboldened to address to the Honorable House. 
The case we accordingly take the liberty to state, 
followed by a prayer, humbly suggesting a, plan 
for the removal of the grievance, is this — 

2 . That, of the ea^pense without which applicatioja 
to judges, for the service which, as such, they are 
appointed to render, cannot be made^ nor if made 
continued, the effect is such — that, in cases called 
eieil altogether, and in cases called penal to a vast 
extent, justice is not only sold at a dear price to 
all the few who have wherewithal to purchase it, 
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but Utterly denied to all who can not ; and that 
those who are thus oppressed are thus subjected 
to wrong, in all shapes, without redress. 

3. That the delay is such, that, in many cases, 
in which, under a proper system, a few minutes 
would suffice, — and even under the system esta- 
blished does in cases to a narrow extent actually 
suffice— unore than as many years elapse before a 
man can obtain possession of what, at the end of 
that interval, are universally seen to have been, 
and to continue to be, his manifest and indubitable 
rights. 

4. That, while thus unapt for redress of wrong, 
it is exquisitely well adapted for the commission of 
wrong : for, such is the mode in which commence- 
ment is given to suits, that is to say, without secu- 
rity given for compensation for wrong if done by 
means of the suit, that, without so much as imagi- 
ning himself to have any just ground of demand 
whatsoever — any man, who is able and willing to 
pay a certain price, may, as we shall shew, stand 
assured of effecting the utter ruin of any one of 
from nine-tenths or ninety-nine hundredths of the 
whole body of the people. 

5. That this state of things has for its cause the 
undeniable fact, — that, from first to last, the in- 
terests of all persons concerned in the administra- 
tion of justice has been in a state of opposition, as 
direct as possible, to their acknowledged duty, 
and the interests of the community. 

6. That this oppositeness had for its original 
cause the penury under which government at that 
time laboured ; it not having, in its then existing 
state, wherewithal to pay salaries; and being 
thereby laid under the necessity of allowing the 
functionaries of justice to exact, for their own use. 
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payment in the shape of fees: payable for pro- 
cesses carried on in the course of the suit : for 
processes carried on, — that is to say, either for in- 
struments (written instruments) communicated, or 
thereby or otherwise, operations performed^ 

7. That, under and by the influence of the 
sinister interest thus created — has been generated 
the existing system of judicial procedure : a pro- 
cedure, having for its ends — instead of the ends of 
justice — ^the swelling, to its utmost endurable 
amount, the evil composed of the expense, delay 
and vexation, for the sake of the profit extractable 
out of the expense, to the use of the several part- 
ners in the said sinister interest : to whom, taken 
in the aggregate, may accordingly, without inju- 
rious misrepresentation, and with instructive and 
beneficial application to practice, the style and title 
of Judge and Co. may be allotted. 

8 • That, though, by a late act, in the case of 
the judges of the supreme Westminster Hall courts, 
salaries have been substituted to fees, — ^yet, this 
substitution, not being extended to those their 
subordinates, of whose situations they have the 
patronage, the comparative sinister interest^ in uur- 
abated efficiency, still continues: gift being still 
allowed ; and gift being, in all cases, a source of 
proportionable benefit to the giver : in some cases 
of even greater pecuniary profit than sale is : as in 
the case of the gift made of the next presentation 
to an ecclesiastical benefice by the patron to his 
son : and that even were this same supposed re- 
medy effective against further increase of the 
grievance, — which however it is not in its nature 
to be,— still the system of factitious expense, delay 
and vexation, offspring of the sinister interest, 
would remain as it does in all its mischievousness« 
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9. That the boundless weight of human BofferiDg 
thus imposed is not^ in any part of it> as some Bvtp* 
pose, natural and unavoidable^ but in the whole 
artifrcial : as also in the whole remoTuble ; as, in 
and by the suggestion contained in the prayer of 
this our humble petition, we will humbly shew, 

10. That, amongst others^ of the devices which, 
in consequence, and by means, of the Norman 
conquest, hare been contrived and employed, for 
the compassing of this i^ame sinister object/ the 
results are these which follow — devices, some 
of them first employed at and during that same 
period, others at different successive periods^ 
grafted on or employed in fertilizing, the fimt 
devised radical ones. 

U. -*-*!» Device the j^rst — Exclusion of the Parties 
from the presence of the Judge. 

This, at the very outset of the cause, down to 
the last stage: that thereby, parties in general, 
and the most opulent in particular, may be, as they 
accordingly are, necessitated to employ in all, even 
the most simple cases, as substitutes, a class of 
men whose profit rises in proportion to expense, 
delay, and vexation ; and who, exercising their pro- 
fession under the dominion of the sinister interest, 
which they have in comimon with that of the 
judges, have the tenefit of their support towards 
the reaping and encrease of this same sinister 
profit : a master device this, serving as a neces* 
sary instrument of the employment given to most 
of the h^einafter ensuing devices. 

12. A collateral mischief is — diat, by this ex* 
4slusion, the door is shut against evidence frc^u 
that which is commonly the most instructive 
source, and thereby decision necessarily given in 
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favour of the side in the wrongj^ in every case in 
which no other than the thus excluded evidence is 
obtainable. This in some cases : while, in other 
emse^y by a glaring inconsistency, the thus excluded 
evidence is admitted* 

13. In particular, in the judicatories called equity 
courts, in which the plaintiff is admitted, in and 
by his bill, to extract evidence, through the medium 
of the pen, from the bosom of the defendant : in 
which state of things, the defendant, — ^unless his 
prof(^ftsio&al assistants are deficient in appropriate 
aptitude— moral, intellectual, or active, — slides in, 
in and by his answer, whatsoever averm^its pre- 
sent in his suid thdr joint opinion, a probability of 
operating in favour of his side. 

14. Not but that, for .two distinct purposes,— 
in so far as may be without preponderant evil in the 
shape of delay, vexation, and expense, is neces^ 
sary to justice the thus •excluded attendance : 
1 . for bringing to view all facts which are of a 
nature to operate in favour of any party on either 
side : 2. to serve as a check upon the sinister 
interest, whereby their respective professional 
assistants are prompted, as above, to swell to its 
maximum that same evil, for the sake of the profit 
extractible out of the expense. 

15. Note also that, so far as it can be effected 
without preponderant evil as above, not less need* 
ful is this attendance on the part of principals, or 
say intended bene^ees, (for example, wives, chil- 
dren and their offspring, wards, and members of 
associated companies), for the protection of their 
interests, against misconduct on the part of their 
i^pecti ve trustees : that is to say, husbands, fathers 
asnd other progenitors, guardians, and agents of 
various denominations; with or without coHusion 
with their several professional assistants inttie suit. 
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16. — II. Device the second — Langtiage unintelU' 

giblized. 

Instead of the mother-tongue of the parties^ the 
language, originally employed in word-of-mouth 
discussion, being the language of the conquerors ; 
that is to say, Norman French: and the language, 
employed in written instruments, the Latin. 

17. Thence was created the necessity of em- 
ploying these so little trustworthy trustees, not 
only as assistants and advocates, but even as in- 
terpreters between the English-speaking parties and 
the French-speaking Judges. 

18. Out of these two foreign languages, in con- 
junction with the mother-tongue, has been made 
up the jargon, by which, to so great a degree, the 
same continuance has been given to the same de- 
sign ; — the translation, at length made by order of 
parliament,, notwithstanding : whereby, to so great 
an extent, false and delusive lights have been sub- 
stituted to total darkness. 

19. — III. Device the third — Written Pleadings worse 

than useless, necessitated. 

By this means, justice was denied to all who 
could not aflTord the expense of hiring the manu- 
facturers of this sort of ware — sold to all who could 
and would be at the expense : and, even now, such 
continues to be the case : and, being paid in pro- 
portion to the quantity, thus it is, that, by this 
sinister interest, they stand engaged to give every 
practicable increase to it. 

20. Now then, as to the supposed necessarin«ss 
and usefulness of these same instruments. Really 
necessary are, and in every case, on the plaintiff's 
side, — statements, 1 . of the demand made, by him ; 
2. oii\\e ground o{\t in point of /au;; 3. of the ground 
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of it in point oi fact; and, 4. of the evidence by 
which it is supported : 5. of the persons on whom 
the demand is made. These are, 1 . in the first in- 
stance, as above — the defendant; 2. on failure of 
compliance on his part, by performance of ser- 
vice demanded at his hands — the judge; the ser- 
vice demanded at his hands then, the correspondent 
service, rendered by bringing about that which was 
demanded at the charge of the defendant, or what 
is regarded as an equivalent to it. In like man* 
ner, in case of non-compliance on the part of the 
defendant, correspondent statements in justifica- 
tion of such non-compliance. 

21. Of all this matter, what is there in these 
same written pleadings? Answer — ^Really and 
distinctly expressed, nothing : notliing but a con- 
fused and redundant, yet imperfect hodge-podge, 
composed of more or less of it. 

22. Moreover, for procuring custom, at the hands 
of individuals who know they are in the wrong, — 
as well as for giving increase to thequantity of jar- 
gon which parties are constrained to buy, — a dis- 
tinction has been made between pleadings and 
evidence; and this, in such sort that, while on 
the one hand, of statements, to which the name of 
evidence is given, punishment^ under the name of 
punishment y is in case of wilful falsehood, made the 
consequence, — on the other hand, to those to which 
the name of pleadings is given, no such conse- 
quence is attached : and thus it is that to all such 
left purposely unpunished falsehood, allowance, 
or say license, is given : . at the same time, to 
these same masses of falsehood, which are not so 
much as pretended. to be entitled to the name of 
evidence, is given a surer efifect, than to any the 
best and most satisfactory evidence : since, when 
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the party ou either side has came out with OM of 
these pleadings, the party on the other side, if he 
fails to encounter it with a correspondent mass, is 
visited with the loss of his cause : and thereby 
with a suffering, which may be any member of 
times as great as that produced by punishment 
under the name of punishment would be : and thus 
it is, tiiat the license so given to mendacity 
operates as encouragement to, and reward for^ the 
commission of it. 

22. Now then, this same failure when it takes 
place, what has it for its efficient cause? His 
being in the wrong, and at the same time con- 
scions of being so, answer Judge and Co* : if both 
these fail, his inaction is circumstantial evidence ; 
and to^this we give the effect of conclusive evidcBbC^i. 

23. Such is the conclusion : now as to the just- 
ness of it. Not to speak of others, — one circum- 
stance which the failure is not less likely to have 
Jiad for the efficient cause is — ^want of wherewithal 
to pay for this same thus necessitated mass of sur- 
plusage: and, the greater the quantity of it^ the 
more probable this fulfilment of the dishonest 
suitor'^ wishes : and llius it is that by continuance 
given to the letigth of the mass, any man may 
make sure of consigning to utter ruin, any other 
mto, whose circumstances are to a certain degree 
less affluent : and, under the name of justice, the 
faculty of oppression is sold to the best bidder. 

24. Addressed to the supporters of the existing 
^ystem^ follow a few plain questions : — 

If, in relation to any point, it were on any occa^ 
sion your wi&h to Itorn the truth of a case of Buy 
$art from a child of yours, ot from a servaDt oi 
ycfttPS— 
: I. Would you refuse to see him ? 
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2. Would you send him to, or keep him at, a 
distance from you ? 

3. Would you insist on his not answering other- 
wise than in writing ? 

4. Would you, on the occasicxi of such his 
writing, insist oii his coming out with a multitude 
of lies^ some stale and notorious, others new and out 
of his own head ? 

5. Would you so much as consent to his mixing 
up false information, in whatever quantity 1^ 
chose— and that in an undistinguishable manner — 
with whatsoever true information it was that you 
had need of? 

6. Would you establish an interval of four or 
five months' forced silence, between statement and 
statement, question and answ^, or one answer 
and another ? 

7. Would you take any such course, if you 
were acting as chairman ef a House of Commons 
commUtee, making inquiry into the state of things 
in gelation to any subject, for the information of 
the legislature ? 

8. VTould you, if acting in the character of a 
justice of peace, whether singly, or as chairman, at 
a meeting of a number of justices al the peace, sit- 
ting in special sessions, and making inquiry into 
the matter of a question of any sort, civil or penal, 
coniing within your competence ? 

26. Well, then, this, however, is, all of it, the 
e)cact description of what has place, as often as the 
process of delivering written pleadings is carried on } 
carried on, as it is, under the eye and by order oCviril 
the judges : and this« as wdl in die equity courts as 
m the common law courts. This is what, in, the 
(tommon law courts (Ifea go no higher), he^ place 
froni bepaning to «&d ; has place until the suit 
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reaches the jury-box :— not to go along with it any 
further. 

26. Now, then, on the part of those by whom 
this was the course in which judicial inquiry was 
ordained to be carried on, can you, now that that 
course is thus laid open to you, — can you for a 
moment suppose that justice was ever the end in 
view? Can any man of common sense suppose it ? 
Can any man of common hoqesty declare himself 
to suppose it ? Can it really be believed by any 
man, that despatch is promoted by an inexorably 
standing still for four or five months ? 

27. IV. Device the fourth — Mendacity licensed, re- 
warded, compelled, and by Judge himself practised. 

Of the manner in which, by and for the 
benefit and profit of Judge and Co., falsehood has 
begun and continues to be licensed, rewarded, and 
on some occasions compelled, it has been necessary 
to give some intimation under the head of written 
pleadings; falsehood, wilful or not, as it may hap- 
pen, on the part of the utterers, wilful at any rate 
on the part of the judges — the suborners. Follow, 
under the present head> instances of compulsion 
more manifest and avowed, as also of the practice 
of it by themselves. 

28. First, as to compulsion. In the proceedings 
of the courts styled courts of equity in contradistinc- 
tion to courts of common law, it is — that features of 
compulsion are in a more particular degree promi- 
nent. After the process which has the effect of a 
summons — the instrument, with which the suit 
begins, is a paper called a bill, commencing with a 
case, or say a story, and. continuing with a quantity 
of interrogative matter, by which answers are called 
for : answers, to a string of questians, grounded on 
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the several statements, or say averments or altega^ 
tians, contained in the case. To these averments 
is given, on this occasion, the name of charges. 

29. Now then of this same case, what is the 
composition ? Falsehoods, in a more or less consi* 
derable proportion, it can not but have ; and in the 
larger proportion it commonly has. Penalty, on 
non-insertion of them, refusal to impose on the de- 
fendant the obligation of giving answers to the 
question ; in which case, they will not be of any 
service to the plaintiff's purpose ; they will not 
be contributory to his obtainment of his right : 
the evidence sought for by them at the hands of 
the defendant remains unelicited. 

30. Seat and source of the falsehood, this : into 
the composition of the case or story^ enter com- 
monly two distinguishable parcels of alleged facts, 
all supposed to be relevant to the matter in ques- 
tion, and necessary, or at any rate conducive to the 
purpose of constituting an adequate ground for the 
demand made at the charge of the defendant, by 
this same instrument of demand: object of it, a 
service in some shape or other, at the hands, and 
at the charge, of the defendant ; and, eventually, 
in default of compliance on the correspondent part 
of the defendant, the service at the hands of the 
judge; namely, the production of such com- 
pliance, or some other service regarded as an equi- 
valent for it. 

31. Contents of one parcel of these same 
facts, such of them as, without any information 
from the defendant, are (so the plaintiff conceives) 
known to him (the plaintiff), as also to some other 
person or persons, regarded by him as having had 
perception of them, and being able and about to be 
willing to declare tliem : or, at any rate, as being 
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in some way or other in bis power to make proof 
of: this, in whatever degree of particularity is nc;* 
cessary to constitute the requisite ground : <;all 
these the already known facts. As to this parcel, 
all that is wanted at the hands of the defendant, is 
tidmissian: seeing that by this, the need of appli* 
cation to any other person for the purpose of mfor- 
motion f will of course be superseded. 

82. Contents of the other parcel, sucfe supposed 
facts as, in contradistinction to the foregoing, may 
be styled unknown or sought-for facts : aought, to 
wit, at the hands of the defendant : the case being, 
that, for making proof of them, injbrmation, such 
as it is in his power to afford, and perhaps in his 
alone, is regarded as requisite : in relation to these 
facts, all that, in the plaintiffs mind, in a form 
more or less particular and determinate, has place, 
being a conjecture, or say suspicion, of their exis^* 
tence. 

33. Now then as to these same sought-for facts, 
for what reason is it that by the plaintiff they are 
thus sought for ? Answer. — For this very reason, 
because tbey are not known to him. Yet, in relation 
to the facts thus unknown to him, is he obliged to 
make declaration that they are known to him : 
which declaration is constantly the offspring of the 
inventive genius of his professional advisers and asr 
sistants. Without such false declaration, from them 
— writing in the plaintiff 's name, — no infbrmation at 
all will the teamed judge suffer to be attempted to 
be elicited iwok a defendant. Purport of the rute 
^xpressire of the obligation, this*— Every interro^ 
^ory mast have a charge for the support of it. 

84. Plaintiff, for example, creditor of a person 
deceased; defendant fai» execmtor. To som^ 
axnodnt or other, pi^operty in some dbape or other. 
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is left by the deceased : but, to wbat amount, and . 
in wbat shape, this is what the plaintiff is alto- 
gether ignorant of; for information in relation to 
it**-information in such shape as shall constitute 
an adequate ground for the demand made of the 
debt, this is what is thus sought for by plaintiff at 
the charge and at the hands of the defendant. 
Well then : to a question, asking whether property 
of the deceased to the amount requisite is m exist- 
ence, and if yes, what it consists of, and so forth, 
will a judge compel any answer to be made? Not 
he indeed : otherwise than mon condition. And 
this condition — what is it ? Answer — That, in the 
bill, a multitude of declarations, or say averments, 
assertions or statements shall be inserted — state- 
ments, giving an account more or less particular, 
of the several abovementioned unknown facts: 
facts, by the supposition unknown to the very in- 
dividual, who is thus compelled to assert that he 
knows them, on which occasion, the learned 
draughtsman finds himself under the not altogether 
unpleasant or unprofitable obligation, of bringing 
to the view of his lordship (who will never see it) 
a statement of every sort of thing, which, it is 
regarded as possible should in the aggregate mass 
of the property in question have been contained; 
and, the richer the quantity of this poetry in prose, 
the richer the reward to the industry of the firm of 
Judge and Co. in all its branches. 

36. Note, by the bye, in the case where no isp* 
formation is wanted at the hands of the defen- 
dant, the consequence of resorting to him, in this 
mode, for admission, instead of to a non-party, 
say an extraneous witness — ^for information, and 
thereby for proof. Consequence naturally ex- 
pected (that is to say, by a nMn who has never 
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looked into equity procedure) delay and expense 
saved : for, to the defendant application (says he) 
must be made at any rate for payment of the debt. 
This (continues he) being necessary, when you are 
about it, add to the demand of the money due, a 
demand of the information necessary to the proof 
of its being due, — the information being thus ob- 
tained, and from the defendant himself, saved 
thereby is the delay and expense of the endeavour 
to obtain it from sources in number and distance 
altogether indefinite. Such as to delay and ex* 
pense is the economy in appearance. How stands 
it in reality ? Answer — In natural procedure it 
would have place ; but in equity procedure, what 
the plaintiff gets by it, if the defendant (being 
rich enough) so pleases, is — in regard to delay, 
substitution of years to minutes, and in regard 
to expense, hundreds or thousands of pounds to 
shillings. 

Is this handwriting yours? Yes, or no? For the 
answer to a question to this effect spoken by a jus- 
tice of the peace less than even a second of time 
would serve ; and by an answer in the affirmative 
would be decided many a suit which, under equity 
procedure, while questions and answers are written^ 
occupies years. 

36. So much for licence^ remuneration^ and com- 
pulsion of mendacity ; now for the practice of it : 
practisers, as well as compellers of mendacity, 
never, for a moment, let it be out of mind, the 
judges themselves. Fiction is the appellative, by 
which the sort of falsehood, thus by j udges coined 
in their own mint, has at all times been distin- 
guished. Nor was the choice thus made of the 
appellative a blind one. Established they found it 
in a situation of favor in the public mind, — esta- 
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blished, /by means of the application made of it to 
the purpose of designating poetry and romance: 
and thus it was, that into a portion of the favor, 
associating with those always agreeable and some- 
times useful productions of the imaginative faculty, 
they thus contrived to let in these constantly not 
only useless, but enormously mischievous ones. 
So much for the nature of this species of poetry. 

37. Now for some accompaniments belonging to 
it. In every case, of the utterance given to these 
falsehoods, evil consciousness, — styled in their lan- 
guage malajides, — has on their part been an accom- 
pa'niment: fraudulent obtainment, the object: sub^ 
ject-matter of the obtainment, money: to wit, 
either immediately, that is to say, in the shape of 

fees, or mediately, through the medium of power, 
parent of fees : persons thus wronged — in so far as 
the subject-matter was composed of money — the 
people, in the capacity of suitors : in so far as it 
was composed of potuer, the fellows and competitors, 
of these same j udges, as also in various indirect 
ways, the people again : one way, the being, in the 
course of the scramble between judge and judge, 
consigned to imprisonment ; ana through impri- 
sonment, frequently to utter ruin, as, under the 
head of groundless arrests for debt, will be found 
distinctly visible. So much for the morality of the 
practice. 

38. Now as to the effects of it. Beneficial 
effects, none : mischievous effects, these. 

I. Mischief the first and most prominent, de- 
predation and oppression, as above : on each indi- 
vidual occasion, at the charge of assignable indivi- 
duals in the capacity of suitors. 

39.— II. Mischief the second, arbitrary power, 
acquired and exercised. Allow a man to assume 
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the existence of a matter a fact, — of an ev^it, or 
state of things, by which, supposing it really to 
baye had existence, the assumpticm and exercise 
of power would have a justificative cause^-^-allow 
him this, what is the power which you do not thus 
atiow him to assume ? Qf this indirect mode of 
assumption in preference to the direct^ what is the 
consequence*--any diminution of the evil? No: but,, 
on the contrary, an addition to it: namely, the 
evils produced, as will be seen, by the nature of 
the instrument thus employed. 

40. — III. Mischief the third: birth given to 
a particular instrument of arbitrary power: an 
instrument to which exposition and exposure 
have been given elsewhere, under and by the 
name of the double fountain. Mechanism thus 
alluded to, a vessel invented by jugglers; con- 
tained in it, wine of two sorts and colours ; out 
of it, come the one or the other at the word of 
command. Whenever any one of these . fictions 
has been established, thus is it with truth and 
falsehood. On the individual occasion in question, 
to this or that sinister purpose of the judge, which 
of the two is it that is most suitable ? Is it the 
falsehood ? Out comes, as usual, the established 
falsehood, and on this it is that the pToceedings 
are gromuled. Is it the truth ? Back goes he to 
the original truth ; and on this are the proceedings 
|[irbunded new. Ck>nsequence to juggler's reputa- 
tion what ? At the hands of the people, anything 
in the way of censure ? Oh, no : they look on and 
stare. Instead of censure, comes in either case 
praise : on this occasion, as on every other, praise 
at the hands of Judge and Co. and their dupes,— 
praiM without stint, for everything, be it what it 
may, which by these same hands, is done. Which- 
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lever be the ground taken by the decision, praise, 
appropriate in shape and quantity, stands pre- 

?ared for the reception of it. Is it the falsehood ? 
*opic of eulogy, strictness of the regard manifested 
for established rules : for the precept expressed by 
the words stare decisis. Is it the truth ? Topic — • 
liberality and paramount love of truth and sub- 
stantial justice : who shall blame the holy love of 
substantial justice? Of the double fountain, one 
form this : under the head of *' Decision on grounds 
foreign to the merits" will be visible another. 

41. Thus it is, that, on each occasion, according 
as it happens to him to feel disposed, disposed by 
whatsoever inotives, whether by corrupt profit to 
himself, by sympathy or antipathy towards indi- 
vidi^als or parties, the judge has it in his power 
to determine the suit in favour of the one side or 
the other: and thus, without any the smallest 
danger, either of punishment at the hands of go- 
vernment, or so much as censure at the hands ,of 
public opinion. 

42. — IV. Mischief the fourth. In the minds of 
well intentioned judges, generated by the incon- 
gruous mixture, confusion, thence relative intel- 
lectual inaptitude — one efficient cause of misdeci- 
sion, on the part of the judge, delay in the pro- 
ceedings, with expense and vexation at the charge 
of suitors. 

43. — V. Mischief the sixth. Of that part of the 
rule of action, which continues in the aerial shape of 
common, in contradistinction to statute law, — the tex- 
ture vitiated, and the all-persuading and incurable 
inaptitude increased : and this, as well in the 
substantive as in the adjective branch of the ]aw:: 
it being through the machinery of the adjective 
branch^ or say the system of procedure, that the 
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i«bwebs, of which the substantive branch or mam 
/>o4g of the l^w, in so far as manufactured by judit 
cial hands, is composed : and thus it is, that in the 
minds of the manufacturers, the confusion and 
intellectual inaptitude, and in the work the can- 
sequential inaptitude, extends itself over the 
whole fabric : which, by this means is manufac-^ 
tured into an opaque mass, into which the most 
learned among lawyers have no better than an in- 
distinct insight, and we, the people at large, next 
to none : at any rate none such as' enables us, of 
ours^ves, to guide our course by it. Witness, in 
particular, the law of real property. 

44. — VI. Mischief the sixth. By the example 
set by a class of persons who, by all these devices, 
hereinbefoEc mentioned, and hereinafter mentioped, 
have hitherto succeeded in rendering themselves 
objects of almost universal respect and confidence, 
and by means of those sentiments, in addition to 
their uncontroiable power, masters of our conduct, 
the public mind has been and continues to be, to 
a dei^orable degree, impregnated with the poison 
of mendacity in this so highly corruptive shape : 
and thas it is that demoralization and disintellectua- 
lization go hand in hand. 

45. — \ .Device the fifth. — Oaths for the establishment 
of the Mendacity, necessitated. 
As intipiated on the occasion of the written 
pleadings dadce, mode in which the ceremony of 
an oat£ has tbere been employed as an instrument 
of mendacity, and as will be seen maleficence in 
so many other shapes, the following : to asser-' 
tioQs, on the occasion of which the ceremony is. 
emfdoyed, Ihe 'distinctive appellation of evidence is 
applM, and to wi^foi &kehood contained in sack. 
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assertion, punishment is attached : while, to falee-* 
hood, the assertion of ivhich is not accompanied 
with the performance of this same ceremony, no 
punishment is attached. In mendacity has be^3^ 
seen an instrument by which such enormous in-* 
crease is given to the evil produced to suitors, 
thence to the good produced to Judge and Co. 
by written pleadings. In the ceremony of an 
oath may now be seen an instrument, by the 
use of which the production of the mendacity is 
effected. 

46. Purposes for which this ceremony is em- 
ployed, two : 1 . securing veracity at the hands of 
witnesses : 2. securing fulfilment of duty at ik€ 
hands of functionaries, more particularly on the 
part oi jurymen, 1 . Mischievous^ in both instances, 
we trust, it will, on examination be seen to be s 
thus efficient to evil purposes ; 2. inefficient, and 3. 
endless to all good purposes, in both cases. 

47. — I. First, as to its application to testimony^ 
and on that occasion, as to its mischievousness* 
1 . Abundantly sufficient to warrant and necessitate 
abolition would surely be its abovementioned pro- 
perty of producing mendacity, were it the only 
one. 

48. — 2. But to this is added another of most ap- 
palling magnitude. Yes : the giving impunity to 
crime in every shape, the most obvious not excepted, 
in the hands of bvery man,^^the most worthless 
and mischievGus not excepted, — does it place the 
power of producing this effect : thfus sharing with 
the sovereign the prerogative ^of purdm. Called into 
the witness-box, conscience (he declapes) wBl hot 
suffer him to bear a part in th6 ceremony^. N6it 
uttfirequently have instances 6f soeh xefu^ m^Ab 
their appearance: none, m which punishment, in 
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any shape, has been attached to it : the insincerity; 
howsoever real, not being manifest nor proveable, 
punishment for the refusal would be persecution; 
and that persecution, happily, too odious to be 
endurable. 

49. Without the ceremony, for this long time, 
in civil cases, now of late in criminal cases, admis- 
sion has been given to the testimony of Quakers 
and Moravians. " I am a Quaker y'' or '' I am a 
Moravian,'' (suppose) is in purport the averment 
made by the person thus called upon : — this said, 
who shall gainsay it ? 

' 50. Suppose even punishment applied, how 
would the matter be mended ? Applied it could 
not be, till after the impunity hadi)een effected. 

51. Moreover, even were the inflictions sure, it 
might be made worth a man's while to undergo it. 

52. So, in any case called a civil case, may he 
in like manner give or sell success to either side. 

53. Murderous robbers might thus go on in im- 
punity, for any length of time, in the commission 
of the crime. Is the number regarded as requi- 
site they join in it ; a reward, a high amount with 
pardon, as usual, being offered to any one of them 
for information, some of them in one or more, 
proffering testimony against the rest : trial coming 
on, they declare themselves Atheists, whereupon 
they refuse to bear a part in the ceremony : true it 
is that in this case conviction not taking place, 
pardon is not earned ; nor need it, for no testimony 
being delivered, acquittal follows of course : ac- 
quittal on the part of the prisoners, for no evidence 
is there against them : on the part of the informer 
for no evidence is there against him. But (says 
somebody) by simple and direct refusal to swear, 
unaccompanied with any such declaration of 
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opinion^ will not the same effect be produced ? and 
is it not produced accordingly ? Natural enough 
this question : but to find an answer to it belongs 
not to the present purpose. 

54. Yes, Atheists ; of Quakerism or Moravian- 
ism, declaration can no longer serve; hnt Atheism 
remains as good as ever : power of pardon, a share 
in the king's prerogative, remains the reward 
for it. 

55. — II. Secondly, as to its inefficiency, still as 
applied to testimony : to a mode of punishment, 
which might, in an almost unexampled degree be 
efficacious, it substitutes a mode in an extraor- 
dinary degree inefficacious. For contempt of 
court, when, in any other shape committed in 
court, commitment to prison being an instanta- 
neouis consequence, the same consequence misht 
be attached to such contempt in this shape. Under 
the name of evidence, testimony, when orally de- 
livered, not being received without an immediately 
previous oath-taking ; thuis it is that mendacity, 
whenever it is thus committed, is committed in 
the shape of perjury; and in this shape this 
mode of proceeding against it has been — ^if not 
employed, at any rate threatened : in which case 
no individual is there, on whom the expence and 
vexation attached to the character of prosecutor, 
would be imposed : accordingly, what in relation 
to this matter we shall have humbly to propose h 
— that in every case in which it is seen that the 
whple of the stock of evidence which the suit 
affords, is brought out at the time of -thd- perjury; 
punishment for it may instantaneously follow. 

56. So much as to efficiency when the cere- 
mony is not employed : how stands it now that the 
bath is so almost universally employed ? Puaislt- 
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ment hone without the coneuitent testimcHiy ^ 
two witnesses : nor then, but at the expence of a 
separate prosecution, commenced at a distaat 
point of time, and with such disadvantageous 

Erospects as to success. Proportion, of the num- 
er of cases in which prosecution has place to 
the number in which delinquency has place, at 
what shall it be set ? Say, for example, at a ven- 
ture — out of ten thousand scarcely so much as 
one. So much as to inefficiency. 

67. Thirdly^ as to needlessness. For a complete 
and conclusive demonstration of this property of 
the ceremony, we humbly beg leave to call on the 
testimony of the Honourable House. Compared 
with the importance of the legislative, what is 
that of Hie judicial function ? When, for the forma- 
tion of a ground for a legislational proceeding, 
evidence is called in, in what instance is employ- 
ment ever given to this ceremony by the Honorable 
House ? 

58. Thus efficient to bad purposes, inefficient 
and needless to any good purpose whatsoever in 
particular, — ^in particular to that of giving execu- 
tion amd effect to the law,— far indeed is it from 
being so, to the sinister interest of Judge and Co. 

59. Already mentioned has been its needful- 
ness, with relation (o the profit by written pleadings. 

60. Add to thUr, the encouragement and invita- 
tion given to ^shonest plaintiffs and defendants, 
by the chance which it produces of failure on the 
part of honest ones ; and thence the addition of 
dishonest to the aggregate of honest demiands and 
defences ; the profit to subordinate judicial func- 
tionaries, by the fees, partly in the direct way, 
partly in various indirect ways, necessitated ; and 
to judges their superordinates, correspcmdent profit 
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in the shape oi patronage, — all by the clumsy and 
complicated machinery which, to so large an 
extent is, on this occasion, employed. 

61. See the country over, for example, attomies 
converted into masters extraordinary in chancery y 
and for no other purpose. 

62. Note now the consequence as to delay, 
and non^ecisi&n and misdecision : or in one word, 
failure of justice. No machinery at hand, no oath 
capable of being administered ; and the testimony, 
how important soever the purpose, lost, and the 
purpose frustrated: frustrated — always for a 
time; not unfrequently for evermore. 

63. So much for its effect when employed on a 
judicial oa^asion, as well as for a judicial purpose. 
Now as to its effect when employed on an occasion 
not judicial, (there not being any actual suit in the 
case) : only for an eventual judictHi purpose, to wit 
in case of prosecution for perjury in respect of it. 
Under this head, in proof of its iliefficiency, the 
bare mention of the words^ Custom-house oaths 
might of itself be amply sufficient. 

Other instances, in which the quality of it is 
demonstrated and the number ascertained might 
be adduced) but the range of them being less 
extensive, respect for religion and its teachers 
commands our silence — one observation alone ex- 
cepted ; namely, that to oaths, whether assertory 
or promissory, the sanction is the same. 

64. So much for testimonial oaths. Now as to 
^icial. Various are the occasions on which, cor- 
respondently various the purmses for which, undet 
the existing system, the obligation of giving em^ 
ployment to tins ceremony has place. 

Principal occasion that of entrance upon office : 
declaration with- relation to opinions^-^promise with 
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relation to conduct. On neither of these occasioQS 
is punishment as for perjury, or punishment in 
any other shape, attached to >yhat is regarded as a 
violation of the oath. In all these cases, whatso- 
ever good consequence is looked for, from the 
solemn promise with the oath attached to it, would 
(we humbly contend) be equally obtained by a 
promise declared with like solemnity, unincum* 
bered by the oath. 

65. In all these cases, intended or supposed eflfect 
of it is — its operating as an instrument of ^ecwnfy : 
real effect, operating as an instrument of decep- 
tion and consequent insecurity : reliance being 
placed on this inefficient security, others that 
would be efficient and applicable, remain unlooked 
out for and unapplied. 

. 66. Take, for example, the fee-fed judge : what- 
soever line of conduct — conformable to justice or 
adverse — that it happens to be agreeable to him 
take, — pronounced with appropriate emphasis, 
out come the words — " My oath /" His oath — does 
he say ? what oath ? who ever saw him utter any 
form of wdrds under that name ? And if uttered, 
what would it be found to amount to? Just 
nothing. Some vague generality, vying with cob- 
webs in effectively binding force. 

67 • Enter now upon the stage jurymerCs oaths 
— and with them the everywhere abundant and 
perennial crop of jurymen's perjuries. The exer- 
cise of this important function, indispensable obli- 
gation of bearing the supposed effective and so 
much relied on part in this ceremony, stands at- 
tached : at the same time, for the production of 
declared unanimity, — truly or falsely declared as 
it may happen, continuance in one and the same 
apartment without respite or refreshment, excepts 
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by permission of the judge, though death by inani* 
tion, with the antecedent course of torture, be the 
consequence : torture to such a length, at no time 
ever endured or endurable. 

68. Here then as to the consequence in the 
shape of perjury. Declaration of opinion it is, 
opinion itself it is not, in the power of torture to pro- 
duce. Here then, as often as diversity of opinion has 
place, here are two antagonizing forces applied to 
one and the same man, at one and the same time : 
here is the oath to make him speak true, here is 
the torture to make him speak false : the torture-^^ 
this altogether irresistible instrument, employed 
in the manufacture of perjury. 

69. First, as to the prevention of mendacity. 
To this altogether needless, on inspection, will 
be seen to be this ceremony, with the perjury 
thus essentially sticking to it : thrown away the 
price— and it has been seen how dear a one— paid 
for the use of it. Look in the first place, to natu-^ 
rdf/ religion. If mendacity, independently of this 
or any other ceremony, does not stand prohibited, 
— prohibited, which is as much as to say, visited 
with punishment, what else is there that does ? 
What then is the additional security that it affords ? 
No other can it be than that which would be 
afforded by some extra punishment apprehended 
in the future life, at the hands of the Almighty, 
as about to be undergone on the score of the thus 
supposed aggravation, over and above that which 
would be apprehended, if the ceremony were not 
employed. 

70. Now then for this supposed additional se^ 
curity, what is the price paid ? An assumption is 
made and acted upon ; and what is it ? That, to 
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the purpose in question, the power of the Al- 
mighty is at the disposal of any and every man, 
who for any purpose chooses to employ it: of 
any man, howsoever bad, for any purpose howso- 
ever bad, the Creator an instrument in the hand of 
every one of these his creatures ! an instrument, 
'on the part ol which compliance is more assured, 
than it can be on the part of a slave : the Almighty 
more surely obsequious to the will of the most- 
wicked man upon earth than a sheriff is to that of 
the judge I 

71. Look lastly to revealed religion. On this 
score, we humbly beg that, now at length, by the 
constituted authorities, and in the first instance by 
the Honourable House, it may be taken into con- 
sideration^ whether, in addition to these considera- 
tions, or even without the aid of them, the words 
JSiaear not at all, in more passages than one, attri^ 
buted to the holy Author of our religion, might not 
suffice to put an end to swearing, in compliance with 
compulsion, imposed by those same authorities. 

72. As to mendacity, the production of this so 
abundeuitly thus produced commodity — is this 
then the object ? neither to this purpose is it at 
all needful. Legislators, if simple mendacity will 
content you-^mendacity without perjury for a 
S^est to it~^bolish the ceremony, there remains 
the torture, which i» quite sufficient to produce 
the thu$ desired eiSect* 

73. Note hefe, the effect of the torture in the 
production of mendacity belongs not precisely to 
the present head. It is however too influential on 
justice, Jtnd the effidency 6f the main body of the 
Jaw, to be suffered to pass without notice. It is— 
.tij^e placing the deciwOn, and thereby in so far the 
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lot of the p^rtied— the placing both under die 
command of the strongest will : in other words, 
of the most long suffering and persevering stomach. 

74. Of this ceremony, such as it is, is what 
is called a violation, a sin ? So many times as, 
,being employed, it is violated, so many are the 
sins created, not to say committed : abolish the 
ceremony, the manufacture of these sins is at an 
end : and sins, in number altogether infinite, 
saved from being committed. Such the security 
supposed to be thus given against mendacity. 
True it is that times were, when — not merely on 
a certain occasidn for a certain purpose, — not merely 
in conjunction with other securities for veracity, — 
but singly, and to the exclusion of all such other 
securities, — this ceremony, having been instituted, 
wa^ frequently performed. 

75. WitnesiS the so stated wager of law. Occd- 
mn, demand of money on the score of debt : 
purpose, the obtaining a discharge from the de- 
mands. Witness, the defendant himself; testi- 
mony, assertion in general terms, denying that 
the money forming the subject matter of the de- 
mand, is due. With this witness came a chorus, 
consisting of twelve others styled compurgators; 
subject matter of their testimony, their belief that 
what their principal and leader of the band — 
the defendant — ^had been saying, was true. But 
these times, what were they ? Times of primaeval 
and grossest ignorance, superstition^ and barba- 
rism* 

76. In conclusion, as to the whole of this mo- 
mentous subject, and our respect for the time of 
the House not permitting us to do anything like 
complete justice to the importwce of it, we humbly 
beg leave to give intimation to the Jlonorable 
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House, that the form of a petition, in which full€r 
consideration is given to it, is in print, and uni- 
versally accessible. 

77. That, in no case this part of the institution 
is productive of good effects, is more than we take 
upon us to affirm. On it depends, for its existence, 
the latent, but not the less efficient, virtual veto 
possessed by the jury, and thus by the strongest 
stomach among them, over the laws. If, on any 

{)oint of law to which j ury trial applies, the statute 
aw and common law together, is in a state of op^ 
position to the welfare of the community, in this 
respect, beneficial, in so far, is the effect of jury 
trial in its present shape : and on this part of the 
institution, we beg it may be considered, whether 
that liberty does not depend — the liberty of the 
press to wit — on which everything else, which, in 
a peculiar manner, is good in the form of govern- 
ment, depends. But to this and the other cases, 
in which the constituted authorities have a parti- 
cular interest, more or less adverse to the general 
interest, such as treason, sedition, and the like, this 
feature may be preserved, without its extending 
to any other cases. 

7B. In any case, to produce whatsoever good 
effect is expected from the ceremony, the substi- 
tution of the word affirmation, (or, to give indica- 
tion of deliberateness) asseveration, to the words 
swear, oath, and maketh oath, might, we submit, 
most fully and effectually suffice. 

79.. To conclude, neither to the prevention of 
mendacity, nor, (if such should ^6 the pleasure of 
the King in parliament) to the preservation and 
augmentation of mendacity, (or as it is more fami- 
liarly called, lying) is tihe preservation of this cum- 
brous and dissentioti-sowing ceremony necessary. 
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This we have already taken the liberty tb observe 
and shew : and we humbly trust, that to the pre- 
servation of that vetOy which, as above, so long as 
the government of this country continues in its 
present form, is so indispensable, — this same cere- 
mony will not be found to be, in any way more 
necessary. 

€0.-^VL Device the sixth. — Delay y in groundless and 

boundless lengths, established. 

Delay is, so long as it lasts, denial: and we 
invite and challenge any person to say why, 
though it be but for an hour, denial of justice 
should have place. 

81. In the processof judicature,— of the various 
sources, or say causes of delay — all of them factiti- 
ous — the work of Judge and Co.— samples (will 
it please the Honorable House to behold them ?) 
the eight here following : — 

I. Source the Jirst, vacations. — The year split 
into terms — ^four in the year — with intervals be- 
tween them, styled vacations : during which last, 
so far as could be contrived, denial of justice remains 
established. Terms, four : vacations, as many. 

In the whole year of 365 days, aggregate num- 
ber of days allotted to administration of justice, 
91 : to denial of justice, 274 : add Sundays in 
term time, 13 ; total, 287 : to justice not so much 
as a fourth part of the time allotted to injustice. 

82. — II. Source the second, circuits. — For country 
causes, no trial but on circuits; circuits, in the 
year, at the most no more than three ; till the 
other day, but two : in some counties, now two : 
till the other day, no more than one. In these 
cases, what is the crime for which denial of jus- 
tice — in a word, outlawry (for this it is jso long as 
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it lasts) thus made the penalty ? Is it the crimd 
of living at so great a distance from the metropo- 
lis ? If not on the account of crime, on what other 
account is the condition of one part of his ma^ 
jesty's subjects/ of all ranks^ rendered in so 
essential a respect to such a degree inferior to that 
of all besides ? 

83. — III. Source the third, Jixt days. — Between 
one proceeding and another, intervals established 
byj/^cTf ^fl^^, of which, ftirther on, under the head 
of Blind ' ligation : days the same, length of in- 
terval the same, for every individual suit : say, for 
example, of a fortnight, whereas necessary will 
be, in some cases, no interval, in others a day, 
in others again a year or years: none, where 
upon plaintiff's own showing, his demand is un^ 
grounded ; a day or less (for notice) when the 
residence of both parties is in the near neigh* 
bourhood : years one or more, when, at the 
moment, defendant's residence is, for example, 
at Australia. 

In this latter case, if, as in the established 
mode, inaction on the part of a defendant, is by 
the judge acted upon as if it were conclusive 
evidence of the justice of the demand, and judg- 
ment and execution take place accordingly, — 
here delay gives place to what is still worse: 
namely, precipitation (of which presently) with 
misdecision and misconduct for its certain con- 
sfequences. 

84. — IV. Sbm'ce the fourth, written pleading^.^-'^i 
tiiiese, above. If, a mass of written allegations ber 
iag exhibited, loss of cause is, as ui^er the 
existing system established, as a penalty for the 
mxt-eKhibition of correspondent counter-allega- 
ixom, — allowasice of time for framing them w 
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necessitated: aikl* on each individual occasion, 
time, adequate to the need, delay in indefinite 
quantity, is made necessary to justice. 

85. — V. Source the ffth^ mschkvtms remomls* 
Needless transference and bandying ^ suits, trans-^ 
ference of a suit from the ji^^dicatory in which it 
has been commenced to a different one in which 
it is to. receive termination or continuance, as to 
which under the head of Device tie tenth, mis-i 
chievous transference, Sfc. : 

86. — VI. Source the sixth, equity procedure. -^The 
mode which has place in the judicatories called 
courts of equity : a mode altogether different fram 
that which ha$ place in the judicatories called the 
common law cdurts; and in the shape of delay, as 
also of expense in a prodigious degree still more 
productive of torment. 

87* — VII . Source the seventh, court christian, alias 
spiritual court, alias ecclesiastical court, procedure. 
Of this mode, differing again from both the others, — * 
and, in lengthiness of delay and expense vying 
with that of the equity courts, — mention is made 
only to shew that it has not been overlooked : for, 
though, in delay as well as expense, it vies with 
the most dilatory of the two, — ^yet, the number of 
suits carried on in it is to such a degree compa- 
ratively small, that the use derivable from the 
picture of the additional torment produced by it, 
would not, on the present occasion, pay for the 
space of time and labour it would necessitate. 

88. — ^viii. Source the eighth, procedure in appeals: 
that is to say, demands made to a super-ordinatc^ 
judicatory, for reversal or. other change, in the 
judgments, otherwise styled decrees, — ultimate or in- 
termediate, styled iwferfocwfory,— pronounced in the 
judicatories, — original, or say immediate,^n wbicfh 
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the suits respectively took commencement or 
received continuance. 

89. For procedure in equity courts and on 
appeals^ development is to the present purpose 
necessary^ and here follows : — 

First, as to equity procedure. Endless would be 
the task of giving anything like a correct and 
complete sketch of the system of delay, of which 
the judicatories, styled, as if in mockery, courts of 
equity, present the scene : a few slight touches are 
the following : — 

90. — I. In regard to elicitation of evidence, 
modes in one and the same suit, three : namely, 
the epistolary, or say written mode ; and two va- 
rieties of the oral, or say word-of-mouth mode. 

91. — Epistolary mode. Employed at com- 
mencement. Questions styled interrogatories, put by 
plaintiffs to aefendants : name of the instrument 
of which they form a part, the bill. 

92. Between each such string of interrogatories, 
and' the 'correspondent string of answers (name of 
the aggregate, the answer) an interval of months. 
In one amply extensive parcel of the whole num- 
ber of these suits, the end in view, as prescribed 
by interest, is, on the plaintiff's side, the maximi- 
zation — not of dispatch, but of delay : that interest 
being accompanied with the/acw% of multiplying 
those intervals of delay by an unlimited number. 
Sufficient of itself is this state of things to spin out 
into years, a suit, to which, by an interview be- 
tween the parties, in the presence of the judge, as 
in the case of procedure before a justice of the 
peace, termination might be given in the same 
number of minutes : debt, for example, on a note 
of hand, whether for forty shillings or forty thou- 
sand pounds. * . . 
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93. To elicit, per contra, for the benefit of the 
defendant^ wtiose self-differing evidence has thus 
been elicited, the like evidence from one who is 
plaintiff in this same suit^ another such suit, com- 
menced by a bill styled a cross bill, is made neces- 
sary. Thus, lest the abovementioned delay should 
not be sufficient, — what, in a common law court, 
would be but one suit, is split into two. 

94. Note, that as yet not a particle has been 
elicited, of that which comes from the only source 
from which a common law court will suffer any 
evidence to be elicited ; namely, the testimonial or 
other evidence capable of being furnished by extra^ 
nem/s witnesses ; es^traneous on the present occa- 
sion, so called of necessity, to distinguish them 
from parties where, as above, information is re^ 
ceived from them, or called for at their hands; 
say accordingly pmiy^wUnesses, ox testifying parties: 
and, before the elicitation of any such evidence is 
so much as commenced, money, to the amount d 
hundreds, or even thousands of pounds, may, at 
the pleasure of the plaintiff, if rich enough, be 
extorted from the defendant, if he has it : anid thus 
is his utter ruin produced. 

95. — II. Oral mode employed subsequently in 
the elicitation of the evidence of eictraneous wit<> 
nesses, and sometimes in the elicitation of ulterior 
evidence from the defendant. Scene, the Exa^ 
miner's office : mode of examinations, secret. 

96. — III. Oral mode employed in addition to the 
above, in the elicitaticm of evidence relative to 
matters of detaiL Scene, the office of the subor- 
dinate judge, styled a master in chancery. For 
attendance at this office, npt more than an hour at 
a time ever allowed in the same suit : and by any 
one of these actors, of all of whom it is made the 
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interest to maximise the delay, the hour may be 
cut down to a time too short for the doing any part 
of the business. Nor does any such meeting take 
place till after three appointments^ with an interval 
of several days between the second and the third. 
For these actors, if so they may be called, for every 
one of them, fees, extorted by the power of the su- 
perordinate judge, the chancellor, as if they had all 
attended: the master establishing this mode of 
obtaining money under false pretences, and shar- 
ing largely in the profits of it. Of late years, the 
salaries of these functionaries have received large 
increase : and this and all their other modes of 
depredation left undiminished. Had the enact- 
ment made by Parliament (it is that of the 22 
G. 2. ch. § 1.) been applied to them, as it would 
have been had they not been in a public trust, not 
one of the judges by whom, for several generations^ 
these situations have been occupied, — not one 
of them who would not, over and over again, have 
been either whipt, pilloried, ' or transported; for 
only by power, aiid consequent impunity and com- 
plicity with judges of a still higher order, not by 
innocence, are they distinguished from those delin- 
quents, who, under the name of swindlers^ are 
every day so dealt with. 

98. — IV. by these judges, vacatidns made for 
themselves : ^ some, of not less than seven months 
out of the twelve: witness, declarations made 
by men of the first eminence in the profes- 
sion : made in print, years ago ; and confirmed by 
the confession implied in uninterrupted silence. 

99. All this forms as yet no more than a part of 
the length of delay established in equity proce- 
dure. 

In the greater number of the individual suits 
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carried before the superior; common law courts^ — 
nfter the common law suit has been made, to run ^ 
its length, still farther length may be ad(^d to it ; 
added by any defendant, whq, being rich enough, 
has an interest in so doing ; namely, by a suit 
styled, as above, an injunction. 

100. In the year 1824, April 25, year 5th of 
the present reign, issued a commission: purpose 
of it, (so tlierein declared) introduction of improve- 
ments and changes.: subject matter, declaredly con- 
fined to equity courts and their proceedings. Five 
years, within a trifle, have elapsed, and in all this 
time, no improvement, made ; in consequence, no 
change made but such as, in comparison wit^ the 
abuse, was, in extent, conspicuously trifling, and 
in quality, has proved to be worse than none. 

101. In addition to this, another commission 
instituted in the year 1828, composed of a different 
set of commissioners^ subject matter expressly 
confined to the superior common law courts and 
their proceedings, as if, in the practice of two sets 
of courts, with their branches of jurisdiction, to 
such a degree entangled throughout, the whole 
field, — it were possible to make any substantial 
improvements'—improvements in either, — without 
change, and for that purpose, all comprehensive 
scrutiny applied to the other. 

102. We humbly entreat the Honourable House 
to consider whether it be in the nature of .man 
that a separation of. this sort, thus deliberately 
made^ by, or by the advice of, persons perfectly 
conversant with the whole of the business, could 
have had any better object, thaii the giving, per- 
petuity to a system of depredation and oppression 
thus portentous. 

We shudder at the bare idea of the Honourable 
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House rendering itself an accomplice of such enor- 
mities, by remaining silent and inactive, after 
receipt of this our humble petition, and forbearing 
to apply either the remedial system, which we 
shall take the liberty to sugge3t, or some other not 
less effectual, if any other such there be. 

103. Now for the remaining source of delay — 
appeals and writs of error. Omitting particular 
cases, in endless variety, when, on the ground of 
alleged mis-decision j a suit is transferred from a 
relatively inferior to a relatively superior court,— 
if it be in equity procedure, appeal is the name— 
the name given to the operation, or the instru- 
ment, by which the transference is effected : if it 
be in common law procedure, writ of error is the 
name. Appeal is the term thus put foremost, as 
presenting, to an unlawleamed mind, a clear idea; 
writ of error y a confused one. 

104. Note, that only for alleged misdecision, 
that is to say, either at the conclusion, or during 
the continuance of the suit, are either appeals so 
called^ or writs of error received. But, not more 
effectually done is injustice by mis-decision than by 
mn-decision : by non-decision, whether after a 
suit instituted, or for want of a suit institute. 

105. Causes of such want any one of these 
which follow. On the minds of persons wronged, 

I. Opinion of the relative inaptitude of the 
system. 

II. Opinion of the relative inaptitude of the 
judges, one or more, employed in th& application 
of it. 

in. Fear of beings at any time after commence-* 
Bient, and before conclusion, sank into the gulpb 
of ruin by the weight of the purse on the other 
side. 
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IV. Or^ in other situations^ relative indigence, 
such as to produce an utter incapacity of giving so 
much as commencement to the suit. 

106. In some instances, in the case of a writ of 
error, the appeal goes immediately from the four- 
seat^ court in Westminster Hall to the House of 
Lords : in other instances, another and more nu* 
merously-seated Westminster Hall judicatory of 
appeal is interposed, under the name of the E^che^ 
quer Chamber, 

107. By an appeal, in which and whatsoever 
way denominated^— an additional mountain of delay 
is set down upon the mountains above sketched out. 
But of appeal, in both cases, there are stages upon 
stages, mountains upon mountains, set down, one 
upon another. , , 

108. For an example of the stages, or say stories 
in this pile — behold in Blackstone the following : 
sorts of cases to which they apply, those c^led 
eivil. 

109. — I. From various ^* inferior courts^'' to the 
Common Pleas (iii. 40.) 

1 10. — II. From the Common Pleas to the King's 
Bench (iii. 40, 56.) 

Ill . — III. From the King's Bench to one of the 
three courts, all confound^ under the name of 
the Exchequer Chamber, composed of so many 
different lists of judges (iii. 56.) 

1 12. — IV. From tiie Exchequer Chamber to the 
House of Lords (iii. 66.) 

113. Note well the organization of this chaos. 

From the fotur judges of tlie Common Pleas, 
appeal to the four judges of the King's Bench : 
from these, back again to those same four judges 
of the Common Pleas : who are thus expected, 
every one of them, to pronoupjoe condemnation on 
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his own act, with the addition, however, of the 
four judges styled barons of the exchequer: which 
same Court of the Exchequer is '^ inferior in rank 
(says Blackstone, iii. 43) not only to the court of 
King's Bench, but to the Common Pleas also." 
Thus, to appFy conviction to an alleged error in 
one court, the business of two others is put to a 
standstill. To complete the confusion, nothing 
more is wanting, than to give an ulterior appeal 
from the Exchequer Chamber, immediately, or 
through the medium of the House of Lords, to a 
court composed of the judges of some one or more, 
or all of the judges of the courts herein just men- 
tioned, under the name of the " inferior courts." 

114. Of the gradation here exhibited, was ever 
any instance exemplified in practice ? Probably 
not. But why not? Answer. Because the rapa- 
city and wickedness of judges — creators and pre- 
servers of this system— have to such a degree 
outrun the wickedness of their pupils, the attor- 
nies, and the opulence of individuals, whom they 
have thus employed in the 'endeavour to convert 
into dishonest suitors. 

115. Now as to appeal and its stages in the so 
called equity courts. 

116. — I. When the suit is in the first instance 
brought before the chancellor, stage of appeal but 
one — appeal to the House of Lords. 

117. — ir. When the suit is in the first instance 
before the vice-chancellor, each party has the op- 
tion between an appeal immediately to the.Housei 
of Lords : or first to the chancellor ; then from him, 
as in the instance of tliis same appellant, or of the 
party on the other side, a further appeal naay be 
made to that same Right Honourable House. 

118»— -in. So, where the suit is in the first inr 
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stance brought before the other subordinate equity 
judge, whose title is the master of the rolls: a func- 
tionary /who under this absurd title has for centu- 
ries ejoercised the functions of a substitute to the 
chancellor, in a word, those of a vice-chancellor, 
though without the name. 

119. In equity procedure, stages of appeal have 
place, disguised under different denominations. 

120. — I. Under the name of exceptions to re- 
port, appeal from the judicatory of a master in 
chancery, to that of, the chancellor, the vice-chan- 
cellor, or the master of the rolls, as the case 
may be. 

121 . — 1 1 . Under the name of a rehearing ^ appeal 
from any one of those . functionaries to his suc- 
cessor. 

122. — 1 1 1 . Under the name of a rehearing ^ appeal 
from any one of them at one time, to himself at 
another time : for, thus are two sorts of proceed- 
ings, so different in tendency, disguised under the 
same name. 

By the master of the rolls or the vice-chancellor 
a definite decree (suppose) has been pronounced :• 
plaintiff or defendant, losing his cause by it, pro- 
poses to himself to take, by means of appeal,^ 
another chance. To which then of the two judi- 
catories shall the appeal be made ? The Chan- 
cellor's Court, or the House of Lords? For answer 
— the solicitors of the losing party takes the sound- 
ings of the two purses, of his client's and of 
the . adversary's ; if in his client there is depth 
enough for both courts, he recommends the chan- 
cellor's as the most . eligible court : namely, that 
from thence if, without reproach to himself, he has 
the good fortune to succeed in making his client 
k)S€j his case a second time, he may carry it into 
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the House of Lords, in which there being no ulte- 
rior judicatory, it will be his interest, for reputa* 
tion sake, and accordingly his endeavour to gain 
rather than lose it: from the chancellor to the 
House of Lords, that is to say, from the cfaancelloF 
under the name, to him, said chancellor, under 
another name. 

This course, it being that which, in the situati(»i 
of a solicitor, it is every man's interest to take, is 
that which with a view to legislative arrangements 
every man, unless prevented, ought to be ex- 
pected to take ; and as to a solicitor, so should 
this expectation apply itself to every dishonest 
plaintiff or defendant, who being in the wrong, 
and knowing that he is so, has formed a plan for 
purchasing of the judges in question the faculty of 
acquiring or retaining the estate in question, by 
the ruin of the destined victim, thereby availing 
himself of the offer which, though not in words, is 
not the less in deeds, held out by the several 
members of the learned brotherhood to all who are 
respectable enough to be able to give acceptance 
to it: yes, respectable enough: for, in the lan- 
guage of the opulent, opulence and respectability 
are names of the same thing. 

1 19. A word or two as to the particular sources 
of profit : profit to Judge and Co. from the delays 
manufactured as above. 

I. By the delay are produced, as above, dis- 
honest suits and defences, which otherwise would 
not have place : the evil hour is thus staved off to 
the last moment. To a dishonest defendant, the 
delay produces, for a time, if he be solvent, at atty 
rate common interest of money correspondent to the 
duration : add, if in trade, profit of trade ; if he be 
insolvent, the fisusulty of converting the whole to 
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his own use. Of this profit, what part, if any, 
shall be net, depends upon the proportion as be* 
tween debt and costs of suit. Of tlie costs, one 
constant porticai is — that which is laid hold of by 
Judge and Go., the dishonest man's partners and 
accomplices ; laid hold of in the first instance, and 
before so much as a farthing's worth is paid to any 
one of those to whom the debt is due. 

120. — II. When the debt is such, that the inte- 
rest amounts to still more than the price paid to 
Judge and Co. for the delay, the delay follows of 
course. 

121.*— III. Belay breeds incidents; incidents, 
fees. Who shall number the varieties of these 
prolific incidents ? 

. iv • Bred out of one incident — ^namely, the inci* 
dent of death— one inducement to delay is, in cases 
to a large extent, the extinction put upon the suit, 
by the death of a party, on one side or the other, 
— ^and, on either side or each side, deaths of par- 
ties may have place by dozens and scores. In- 
vited by Judge and Co. for joint profit, the injurer, 
by delays made when in the situation of defendant, 
helps to consign liie, injured plaintiff to a lingering 
death, the result of vexation. Judge and Co. hav- 
ing taken care to exempt from the obligation of 
making compensation the murderer's representa- 
tives. ** A tort is a sort of thing that dies with the 
person :" such is the expression given to the rule, 
in tb& lawyer's dialect of the flash language. 

122.— v. When these factitious delays were first 
instituted, the minor portions of the year sufficed 
fi)r as many suits as money could be found in the 
country to pay for, in fees : the major part being 
consecrated to ease : in proportion as opulence has 
increased, ease has been exchanged ior fees. 
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123. In the business of the department of jus- 
tice is factitious delay useful, and as such justifia- 
ble? If so, apply it to the finance and defensive 
force departments: apply it to the miUtary de- 
partments, land service and sea service ; in parti- . 
cular in time oi war: not more indefensible is it 
in those than in this. 

124. Whence this difference? Answer. In 
these cases, were any such factitious delays esta- 
blished, government would fall to pieces : in these 

' cases accordingly they are not established : in the 
justice department, government, however badly, « 
can go on, the delay notwithstanding : in these 
accordingly they are established. 

So much for government. Now for surgery. 
To a patient who wants to be cut for the stone, 
does the surgeon ever say, wait with the stone in 
your bladder till I have nothing else to do ? No : 
by the medical man, no such thing is ever said : 
by the fee- fed judge it is in effect, as often 
as he makes a plaintiff wait for his money, 
when wanted for making payment to the surgeon. 
Whence the difference ? Answer. From this — To 
produce the delay without losing the customer, is 
not in the power of the surgeon : it is in the power 
of the judge : and, so far from losing, he is a gainer 
by it. 

125. On this occasion, as unhappily on so many 
others, religion is pressed into the service of injus- 
tice. To St Hilary, a Catholic saint — to St 
Michael, a Protestant as well as Catholic saint — to 
Christ Jesus — to wit, by the word Easter, nay, 
even to the whole incomprehensible Trinity, as St 
Athanasius so truly styles it,— rdoes this misery- 
making employment stand assigned, 

126. Out of the sabbath is made, another pier. 
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tence, '' which of you shall have an ox or an ass 
fallen into a pit, and will not straightway pull him 
out on the sabbath*day ?" By whom this is said, 
may it please the Honourable House to consider. 
If^ when it is by mere accident that the damage 
has been produced, worship of the God of Justice 
is no sufficient warrant for. delay of justice, how 
much less when it is by injustice ? by groundless 
distress, for rent (suppose) or by robbery ? By 
the worship of the Gk)d of Justice, would not an 
appropriate overture be furnished to the oratorio 
of judicature? 

127. Wives converted into widows, children 
into orphans ; both by slow murder rendered des- 
titute ; depredators fattened upon the substance 
of these victims. Judge and Co. contrivers and 
sharers in the booty, — such is the -scene presented 
by the fruit of this wisdom- of this branch of ances- 
tor wisdom : the branch to which we are indebted 
for the plantation of judge-made law. 

^< When sleeps Injustice, so may Justice too : 
Delays, the wicked make ; the injured rue.'' 

These two memoriter verses it is our humble 
wish to place in the memory of the Honourable 
House. 

128. — ^VII. Device the seventh. — Precipitation ne- 
cessitated. 

Excess on one side is thus made the pa- 
rent of excess on the opposite . side. By delay is 
produced precipitation: and^ reciprocally, by 
precipitation, more delay. Grand and principal 
instrument of precipitation, Jury trials as hitherto 
conducted: but, to its efficiency vast addition 
made by circuits. 
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129* Of the suits out of which a pretence for 
recurring to this mode of trial is manufistctured, 
classes two : one, composed of those which, by ' 
the very nature of the case, are rendered incapable 
of receiving their termination from a judicatory 
80 composed. 

130. InstBXice, accotmt : a case in which, under 
the name of one single suit, may be included suits 
in a number altogether indefinite ; suits, as many 
as the account contains items, each with a sepa- 
rate batch of evidence belonging to it. 

131. The other class of these indeterminable 
suits, is composed of those which are rendered 
•such by accident, that is to say, by the magnitude 
of the aggregate of the evidence. In the case of 
Elizabeth Canning, prosecuted for perjury, — time, 
about the middle of the last century, seven days 
passed befwe the trial was concluded. Since 
then, instances of still longer duration might, per- 
haps, be found. 

132. In the interval that has place at present 
between circuit and circuit, what limit can be 
assigned to the number of ^uits that might pre- 
sent themselves, if the door, shut against them by 
this institution were thrown open ? 

133. Behold now Judge and Co., syringe in 
hand, forcing and injecting the whole mass of all 
the suits into a compass of three days, or in some 
counties two days. What is the consequence? 
On condition of their being heard badly,-*^in regard 
to some portion of the whole number, possibility 
of being heard has place, and accordingly heard 
they are : in regard to the rest, even under that 
condition, no such possibility has place. 

134. On those wmch remain in hand is stamped 
the appellation of remanents or remands. For 
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Judge and Co. the more rtmanets the better : the 
more fresh suits for redress of one and the same 
wrong. 

Not that the number of these dissustrous effects 
is — at all times, or even commonly^— altogether 
as great as that of the efficient causes : for, comr 
/monly by the postponement, some, in number 
more or less considerable, are at this fitage of their 
existence, prematurely killed: cause of death, 
deperition of evidence, or death of a party : more 
frequently. perhaps than either, on the part of the 
injured plaintiff, exhaustion of the power of finding 
the matter of fees. But for this, remanetSy in 
swarms, might go on, begetting one another to the 
end of time. 

135. When one of these indeterminable suits 
comes to be called on, brought to view then is 
the discovery — that, from the first, such it was in 
its very nature. Re-discovered on every circuit is 
this discovery: re-discovered for centuries past. 
But, the jury box is not .the less worshipped. 
Why ? Answer — Because, as at present constituted, 
trial by jury is, in every instance, trial with 
lawyers. 

136. Fresh suits produced by precipitation are 
1. in an immediate way, new trials: 2. in an un* 
immediate way, namely by means of remanets, 
arbUratians. 

137. — I. First, as to new trials. Greater in this 
case may to the parties be the expense, greater 
accordingly to Judge and Co. the profit, than by 
the original suit. For, preceded always is the 
new trial by motion for ditto : which said motion 
is one sort of suit, carried on for the purpose of 
determining whether another suit shall be carried 
on or not : shape of the evidence on which the 
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original suit is determined, the best shape : shape^ 
in which the excretitious suit is sometimes deter- 
mined, the worst shape — ^namely, affidavit evi- 
dence. Barristers necessarily employed as well 
as attorney : whereas, in the original suit, it may 
have been carried down to trial, and perhaps most 
commonly is, without the intervention of argu- 
mentation by barristers : commonly, that is to say 
where the general issue (as the phrase is), being 
pleaded, no demand has place for written pleadings 
of more than a determinate and comparatively 
short length. 

138. II. Hovr z,s to Arbitrations. Ofthe disad- 
vantages this sort of suit labours under, with. cor- 
respondent advantage to Judge and Co., samples 
are these — 

1 . Power for the attainment of evidence com- 
paratively inadequate : not comprehending the 
power of obtaining it from all places : not ascer- 
tained whether in it is universally comprised any 
power for rendering attendance on the part of 
witnesses effectually obligatory. 

139. II. If not, then, on many occasions, the 
body of the evidence will be not merely incomplete, 
but in the sinister sense of the word , partial : ad- 
mitted, and perhaps exclusively, witnesses, with 
a bias on their testimony, ^* willing witnesses,'.' as 
the phrase is : and these, biassed all of them in 
favour of the same side : of which state of mind 
the very fact of the willingness affords some, al- 
though not conclusive, evidence. 

140. III. Evidence of parties. Admitted it csn- 
not be without giving up as completely adverse 
to justice, the general exclusionary rule ; concluded, 
not without substituting misdecision, or denial of 
justice, to right decision, in a large prc^rtion of 
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the whole aggregate number of the suits^ de- 
mand for which has place. Yes, denial of juatkt : 
for, in so far as it is foreknown that by the exclu- 
sion put upon evidence necessary to success, all 
chance of success is excluded, — in so far the suit 
will not be instituted. 

141. — IV. Professional persons, if chosen as 
arbitrators, must be paid : here, — be the payment 
ever so moderate and well-regulated — here, will 
be a vast addition to the expense : the remunera- 
tion being over and above that which, at the ex- 
pense of the whole community, is given to the 
permanent judges— Judges so styled and intituled. 

142. — V. But, in cases thus disposed of, the 
mode of payment is in a flagrant degree corruptive 
and adverse to the professed end : it is payment 
by the day ; a mode, by which a premium is given 
for the maximum of delay and extortion : corrup- 
tion, delay, and extortion which it is not in the 
power of human sagacity to prevent, punish, or so 
much as discover and hold up to view : corrup- 
tion, which it is not in the power of flesh and 
blood to remove. 

143. — ^vr. These professional judges, who are 
they ? naturally such, of the choice of whom, self- 
regarding, or sympathetic interest is more likely 
than regard for the interest of justice, more likely 
than appropriate aptitude — to have been the cause. 
In the train of the judge come always, along with 
the brief-holding, briefless barristers. Of the 
choice made, cause not unfrequent, and certainly 
none so natural, as recommendation at the hands 
of the judge. Proportioned to the value of every 
situation is that of the patronage by which it is 
conferred : and, recommendation taken, patronage 
is exercised. 
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144.— vn. Question, which of the suits shall 
be trkdl which, by being left untried converted 
into remanents f This will depend upon the 
result of the conflict of interests. Yes: but of 
whom ? the suitors ? No : but of learned lords 
and ditto gentlemen. By sinister interest full is 
the swing enjoyed in this case : into it, is it pos- 
sible for the eye of public opinion, in any degree 
to penetrate ? 

146. In respect of favour, ntanifest it is here, 
upon how different a footing stand the forced arbi- 
trations brought on in this circmtous mode^ com- 
pared with those spontaneous ones which originate 
with the parties. So many spontaneous arbitra- 
tions, so many usurpations upon the authority of 
learned judges. Moreover mqst commonly the 
arbitrators will be unpaid, or at any rate, unlaw^ 
learned, individuals: whereas, on the circuit, a 
suit will not only have already brought grist to 
the learned mill, but have moreover brought with- 
it a 3Mperior chance for finding learned arbi^ 
trators. 

146. — ^VIII. Device the eighth. — Blind fixation of 

times for Judicial operations. 

I. Only in relation to the exigencies of the 
case, and the interests of the sincere among suitors, 
not in relation to Judge and Co.'s profits, will, 
in this case the blindness be seen manifested. 

147. — II. Blindness to the exigencies of the 
case ? Yes, to all exigencies : to all differences 
between time and time, to all differences between 
place and place. 

148.— III. Between dishonesty and insanity ^ on 
the part of the creators and preservers of this ar* 
rangement, — that is here the question. — What? 
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For holding intercourse with the judicatory — ^for 
paying obedience to its mandate — appoint, in all 
cases, the same day for every individual subject to 
its authority ? On whatever spot, wherever at the 
time he happens to be, whether within a stone's 
throwof the justice chamber, or at the Land's-end, 
and whether in England, or in Australia, in Peru, 
or in Nova Zembla? Except for the purpose of 
deception, is it in the nature of man that any such 
arrangement shall have presented itself to a sane 
mind ? No : not of honest blindness is this the 
result ; but of sinister discernment on the part of 
the contrivers, taking advantage of that blindness 
which, on the part of the people, has, with such 
deplorably successful industry, been organized. 

So much for the policy of dishonesty. 

148. Behold now the policy of common honesty 
and common sense : yes, and everywhere, but in 
the land of chicane, common practice. 

I. No suit *being (suppose) ever commenced, 
but by application made to you (the judge) in 
your justice-chamber, by a proposed plaintiff, — 
or, in case of necessity, a substitute of his, — settle 
with him before you let him depart, the means of 
intercourse with him during the continuance of the 
suit, the further obligation being at the same time 
laid on him, of continuing the line, or say chain or 
series of those means, by timely information of 
every such change as shall eventually have place : 
reference being moreover at all times made to such 
other individuals, whose assistance to these pur- 
poses may eventually become necessary. 

149. — II. Learn from him, as far as may be, the 
like means of intercourse, in the first instance, 
with all other individuals, whom his examination 
presents to view in the character of defendants, 

E 
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ea^traneotis witnesses, or co-plaintiffs, or say oo-pur- 
sners. 

150. — III. At the first attendance of each such 
other individual, make with him the like set- 
tlement. 

161. — IV. Should any subsequent attendance 
on the part of the same or any other individual be, 
for the purpose of the suit necessary — accident 
and other exceptions excepted — ^let the time fixtfor 
it be as early as, without preponderant evil in the 
shape of expense and vexation it can be. 

152. — V. Accidents : for example, death, sick- 
ness, impassableness of ways, calamities,* casual- 
ties, confinement, or transference by force, by 
fraud, or the like. 

153. — VI. Correspondent arrangement as to 
inspection : inspection of things moveable, requisite 
to be inspected by you, in the character of sources 
of real evidence. 

154. — VII. So as to things immoveable. 

156. — VIII. So as to persons, by sickness or in- 
firmity, rendered immoveable. 

156. So, as to instruments in writing: whether 
already written ; or, for the purpose in hand, re- 
quiring to be written, allowance made in this last 
case for the quantity of time likely to be made re- 
quisite by the quantity, or the quality of the matter. 

157. — IX. As to the requisition thus to be made 
of the maximum of dispatch, note the exceptions 
following : — 

I. When, of two individuals, attendance at the 
same time is requisite, the residence of both or either, 
— ^fi'om each otfier and from the judgment-seat, — is 
at the time, at a certain degree of remoteness : in 
this case, for the attendance of him whose resi- 
dence at the time is nearest, postponement : — that 
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is to say^ to the earliest time^ at which attendwce 
can be paid by him whose resideace is most 
remote,<^s necessitated by the exigency of the 
case* 

158.< — II. So, in regard to any greater number of 
individuals, on whose part conjimct attendaace is 
necessary. 

159. — III. So, when the exigency of the case 
requires the attendance of one individual to b^ 
postponed till qft^ attendance paid by this or 
that other. 

160. With each individual, with whom, for the 
purposes of the suit, intercourse is holden, — places 
for intercourse, and in that respect modes of inter- 
course, two: — 1. The justice-chamber; 2. other 
places at large: in the justice-chamber, by at- 
tendance of the individuals there : other places, in 
extraordinary cases by visitation, transition ^ or say 
migration y thither on the part of the judge. Thus 
far, for intercourse in the oral mode. For intercourse 
in the epistolary mode, in ordinary cases it will be 
carried on by transference made of the written 
instrument or other source of evidence, from place 
to place ; transference of letters, by the post, for 
example : included, from and to the justice-cham- 
ber, will be this transference, in most cases. 

161. In this way will conjunct provision be 
made for the exigencies of each individual suit, 
and for the convenience of each individual con- 
cerned ;— delay, expense, vexation — ^all minimized. 
So much for the policy of honesty. 

162. Return we now to the policy of disho- 
nesty, as it presents itself to a closer view. On 
the part of each such individual, requisite will be 
the performance of some operation, and, included 
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under the head of operations is that which is per- 
formed by the exhibition of some vxritten instrument 
or other moveable source of evidence, as above. 

163. Behold now the course, which, in regard 
to each such operation, and each such instrument, 
the dishonest plan prescribes. 

For each such operation, on the part of every indi- 
vidual concerned, — ^fix one and the same day. Then 
to the minimization of the evils in question — the 
evils to wit of delay, vexation, and expense, you will 
substitute maximization : for, in each individual in- 
stance the chances, against the so fixt days being 
a proper day, are as infinity to one. 

164. — 1. In regard to operations, it will be your 
care to maximize the number of those by which 
birth is given to written instruments ; for in this case 
superadded to the profit — profit in the operation 
is the profit upon the instrument. On this occasion 
reciprocal generation has place : operation produces 
instrument ; instrument, operations. 

165. — II. So, the length of each such instru- 
ment. 

166. — III. So the number of the instances in 
which, for the performance of the several opera- 
tions, days are appointed on which the perform- 
ance of those same operations respectively is im- 
possible : for by the impossibility the need of 
ulterior operations and ulterior instruments will be 
established. 

167. — IV. So, and thence, the number of in- 
stances in which need of application (or further time, 
and application accordingly, shall have place ; in 
particular the number of those in which the allow- 
ance of such time shall be- a subject matter of con- 
testation. 
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168. — V. So accordingly, of the instances in 
which the notices, without which compliance cannot 
have place, shall not have been received. 

169. — VI. So accordingly, of those in which the 
notice shall not have been given. 

170. — VII. So likewise of those in which whe- 
ther the notice has or has not been received and 
given respectively, — shall be the subject matter of 
contestation. 

171. — VIII. So likewise the expense of special 
messengers, employed by professional assistants (in 
this instance chiefly of the attorney class) in making 
communication of such notices, — the expense, to 
wit, for the sake of the profit extractable out of this 
expense. 

172, — IX. So accordingly the number of such 
joumies, and the length of and difficulties attendant 
upon each. 

173. — X. So likewise, in regard to the joumies 
employed in the making seisure, definitive or provi- 
sional and instrumental, whether of persons or things, 
for the purposes of justice : that is to say, whether 
for execution and effect to be given to a decree of 
the judge, or for evidence to be elicited for the 
purpose of constituting a ground for it. 

174. Admirable, under the existing system, is 
the equipment made for this species of chase: — 
party 'huntings to wit, and witness-hunting : — a chase 
in which the fox, instead of being the huntee, is the 
hunter, and his object is to catch — not as early, but 
as late, as possible, and through as many tuminga 
and windings as possible. 

175. Behold here an example. For the pur- 
pose of obtaining, at the hands of the defendant, 
the service he stands engaged for — say the money 
he stands engaged to pay — engaged, to wit, by a 
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bond, to which his signature stands attached, ade- 
quate ground for regarding it as being his signature, 
is necessary. This defendant the judge sees stand- 
ing or sitting in court. Shall this same judge say to 
same defendant, **Is this your hand-writing?" Not 
he, indeed: no, nor any person by word of mouth. 
Never since the Conquest was any torment thus 
barbarous inflicted. By word of mouth nobody. 
The hardship of saying Yes or No would be 
unendurable. In writing Yes, so it be by the 
plaintiflF and by a bill in Equity, length from half 
a dozen pages to any number of sheets of ordinarily- 
sized letter press : as to time, at the end of years 
five or more as it may happen. Yes, or by word 
of mouth, so it be by learned counsel to a witness 
who has been hired to come^ say from Australia 
for this purpose, if there be no person, whose re- 
sidence is less remote, and by whom the informa- 
tion can be afforded. Both those resources failing, 
the defendant, by the hands of Judge and Co., 
pockets the money : the right owner loses it. 

176. Think of a judge, with this spectacle before 
his eyes, turning them aside from it — lifting them 
tip to heaven, and proclaiming, in solemn accents, 
his love of justice. 

177. By the arrangements hereinafter submit- 
ted, put down altogether would be this pastime. 

178. As to feesy inexhaustible is the source of 
them, thus created by chicaneries about notice. 

179. Under the existing system, to this rela* 
tively so desirable state of things, with what con- 
summate skill and success, and not less consum- 
summate effrontery, the blank fijcation device has 
been adopted, may now be, with suflBcient dis- 
tinctness, visible. 

180. To all these sinister purposes, it has been 
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seen how indispensably necessary was the primor- 
dial, radical, and all-producing device — exclusion 
of parties, severally and collectively, from the 
presence of the judge. 

181. So will it presently be seen, to all these 
same purposes, how exquisitely well adapted is 
the system of mechanical, substituted as far as 
possible to mental, judicature. 

182. Nor yet, for reconciling the public mind 
to this host of enormities, and of sufferings pro- 
duced by them, — are pleas altogether wanting: 
pleas with which pleasing or imposing ideas stand 
associated : words, such as they are, have been 
found in uniformity, regularity, and strictness: 
pleas furnished by the ascendancy so extensively 
prevalent of imagination over reason. 

183. Uniformity? what uniformity ? Answer — 
That produced by the fabled arrangement in which, 
between the bed and the men reposing on it, uni- 
formity in length was produced by cutting off the 
redundant part of each body which was longer, 
and stretching out to the requisite length each 
body which was shorter, than the bed. Here is 
uniformity ; and, this being done according to rule, 
here is moreover regularity ; and, for the display of 
the heroic strength of mind, requisite and pro- 
duced by this branch of the gymnastic exercise, 
added not unfrequently is the word strictness: 
strictness in the observation of justice-killing and 
misery-begetting rules. 

184.— IX. Device the ninth. — Mechanical, substi- 
tuted to mental, judicature. 

In so far as, in the production of any effect, 
machinery is employed instead of human labour, 
machinery is employed instead of mind : for exam- 
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pie, in the shape of a man, an automaton figure, 
such as has been seen, forming writings with its 
hands. 

185. Origin of this device, a problem: a pro- 
blem from the beginning, proposed to one another 
by Judge and Co. Purport of all this — how to 
administer justice without a thought about the 
matter: reward for solution, — trouble, time, 
labour, responsibility, — all minimized: meaning 
always by time. Judge and Go.'s time : ditto, profit 
of course, on this, as on all other occasions, maxi- 
mized. Nowhere in Euclid is to be found any 
problem more skilfully and effectually solved than 
by Judge and Co. this. 

186. For proof as well as elucidation, one 
example will supersede all need of recourse to 
others. This is — the operation styled signing Judg- 
ments. Machinery and mode of operation, this. 

187. Machine, a pair of scales, invented by the 
daemon of Chicane, in derision of the scales of 
Justice. Kept in one scale, papers styled judg- 
ments ; kept vacant the other, for the reception of 
fees. Drop into it the appropriate fee, up rises 
the appropriate judgment. This the attorney (the 
plaintiff's attorney) takes in hand, and off it goes 
to the sheriff, for execution. Such is the way in 
which money, to the amount of hundreds of pounds, 
thousands, or tens of thousands, is made to pass 
from defendant's pocket into plaintiff's. His 
lordship, under whose auspices this leger-de-main 
is performed, what knows he of all this ? Exactly 
as much as his learned brother in Calcutta. 

188. To such perfection is the invention brought 
— so complete the mechanism produced — ^not so 
much as even in pretence is it by the jui^e that 
the effective operation is performed. " / have 
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signed judgment y^ quoth plaintiff's attorney. Nor 
yet is so much as this true. What is true 'is 
— that it is by a journeyman of the chief justice's 
that the signature is performed: all that the 
attorney has done is the paying him for so doing. 
And the journeyman — what knows he about the 
matter ? Answer — That an instrument, which, on 
the blind fixation principle, as above, should by 
defendant's attorney have been put in by a certain 
day, had not been put in by that same day. 

189. Now for a reason for such judicature: 
where shall it be found ? Without so much as a 
particle of blame on the defendant's part, or .even 
on his attorney's part, in how many cases may it 
not happen that the failure took place ? 

190. In a system having for its end the ends of 
justice, in a word, in the here proposed system, 
cases forming so many grounds of excuses, would, 
as in the infancy of English jurisprudence, re- 
ceived under the name of essoigns, be looked out 
for, and a list formed of them. But, suppose 
even blamcy and to any amount, might not com- 
pensatian, if to the same amount, suffice ? compen- 
sation instead of the ruin, of which execution 
given to the judgment may be productive ? 

191. " Persons . . . obtaining money ... by 
false pretences . . . may be punished by fine and 
imprisonment, or by pillory, whipping, or trans- 
portation." These words stand part of the mar- 
ginal abridgment of the first section of the statute 
30 Geo. II, ch.24, § 1, in the statutes at large ; 
which statute, is in Ruffhead's edition of the sta- 
tutes, referred to under the head of Cheat, Swin- 
dlef\ as the name by which, in common parlance, 
person's so offending are designated^ Seeing this, 
we humbly entreat the Honorable House that it 
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may be considered whether^ by the high-seated 
fiinctionaries by whom fees are obtained by war- 
rants for attendance paid before them, although 
such attendances were never paid nor intended so 
to be, money has not at all times been obtained by 
felse pretences: as also to consider whether if 
tbere he, either in a kgal or a moral sense, guilt in 
the obtaining money by such means, the guilt is 
lessened by the power by means of which such 
obtainment is effected : whether, if functionaries 
so seated in thos<e and other judicial situations, 
were not, to every practical purpose, in this 
respect, above the law, obtainment by such 
means would not be an act of extortion, and, as 
such, a crime; and whether, by the addition of 
extortion, and, on the part of a suitor, the im- 
possibility of avoiding to comply with the de- 
mand so made, the moral guilt attached to the idea 
of chicanery, or say swindling, is in any degree 
lessened. We acknowledge that it is in the power 
of the Honorable House, with the assent of the 
House of Lords and his Majesty in Parliament, 
not only by connivance, but by express enactment, 
to give impunity and encouragement to the above 
and any or all other persons, who, being consti- 
tuted in authority, obtain money by false pre- 
tences ; and this, while persons not constituted in 
authority are, for obtaining money on false pre- 
tences, punished in manner above-mentioned : and 
moreover, that it is fully in the power of that au- 
thority of which the Honorable House is a branch, 
to give impunity and encouragement to every 
enormity, to whatever extent maleficent, and by 
so doing to cause the act not to come with pro- 
priety under the name of a crime, nor the actors 
to be, with propriety, denominated criminal ; and 
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accordingly, to cause to be punished, as fix* a 
libel, all persons speaking of these under that 
name : which, accordingly, we forbear to do other- 
wise than hypothetically, as above : but we hum- 
bly entreat the Honorable House to consider 
whether it would not be more for their honour 
and dignity to endeavour to repress maleficence 
in this, as well as in every other shape, than in 
this, or any other shape, give impunity ax^ en- 
couragement to itv 

192. If instead of this mechanical, mental 
were the mode of judicature, how would the mat- 
ter have been managed ? Answer^— Oi each indi- 
vidual case, of each individual person concerned, 
the circumstances would be looked to, of each 
individual person the feelings taken for objects of 
sympathy and consideration ; respite upon occa- 
sion granted; pecuniary circumstances, on one 
side as well as the other, taken into the account : 
claims of other creditors not neglected, though not 
parties to the suit, nor privy to the application by 
which it was commenced. 

193. — ^X. Device the tenth. — Mischievous trans- 
ference and bandying of suits. 

Instead of transference and bandying, the one 
appellative removal might better have been em- 
ployed : removal — that is to say, of a suit from 
one judicatory to another. 

194. Removal may be, and is, either, — 1. Esta- 
blished ; or, 2. Incidental : established, when by 
usage it takes place in every individual suit of the 
sort in question : incidental, when it does not take 
place but in consequence of some extraordinary 
operation performed by some person fw that pur- 
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pose ; some person usually, if not exclusively, a 
party on one side or the other of the suit. 

195. Under the existing system, when it has 
place incidentally, a certiorari is the name of the 
written instrument by the issuing of which the 
removal is produced : of this further on. 

196. Subject matter of the established removals 
two : namely — i. Incorporeal the operation, per- 
formed on the occasion of the suit ; corporeal the 
written instruments, brought into existence, or 
into the custody of the judicatory, in consequence 
of the commencement given to the suit : including 
every such account, or say history, as happens to 
be given of these same operations : as also any 
such other things moveable, if any, as happen to 
have been presented, or intended to be presented, 
to the view of the judges, in the character of 
sources of evidence — ^that is to say, real evidence. 

197. — II. In case of removal, whether esta- 
blished or incidental, the suit is by some other 
judicatory received: call this the recipient or sub- 
sequential : and for distinction, call the first-men- 
tioned judicatory the originating, original, or pri- 
mordial. 

198. — III. If, after removal, the suit does not 
return to the primordial judicatory, call the remo- 
val transference, or simple transference : if it does 
return, oscillation or bandying : in case of bandying, 
the transference is followed by retrotransference. 

199. — IV. Emblems— of oscillation, z, pendulum: 
of bandying, battledore and shuttlecock. 

200. — V. Where oscillation has place, returns 
are in any number secured by what has been 
called pre-established harmony: at battledore and 
shuttlecock, to every return a fresh application of 
mental power is indispensable. 
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201. — VI. As to recipient judicatories,' they have 
place of course in a number correspondent to that 
of the oscillations of the pendulum^ or the strokes 
of the battledore. 

202. — VII. From the operation here termed 
removal, distinguish that designated by the word 
appeal. Under every system^ appeal is for cause 
assigned, namely, on the part of the judge, of the 
originating judicatory, either mis-decision, or non- 
decision productive of the same effect as misdeci- 
sion : misdecision, either ultimate or interlocutory, 
or say interventional : in any case, misconduct. In 
the case of what is, here meant by removal, no 
allegation or supposition of any such misconduct 
has place. 

203. — VIII. Under the here proposed system, 
incidentally, both simple transference and remo- 
val have place. But in every case it is for cause 
specially assigned : thence in the way of bandy- 
ing; not in the way of oscillation. 

204. Under the existing system, in no case will 
the removal be seen to have any good cause as- 
signed or assignable. Good cause, none: but as 
effects, bad effects in abundance ; bad in relation 
to the interest of the community and the ends of 

justice : thence, herein, as above termed, mischie- 
vous : good, at the same time, in correspondent 
abundance, relation had to Judge and Go. and 
their particular and sinister interest : and thence 
in relation to the actual ends of judicature. 

205. To return to the here proposed system: 
and to the good effects which under it are dedu- 
cible from the removal in question, and would 
accordingly be deduced from it. Execution, evi- 
dence, intercourse ; — to one or more of these objects 
will be found referable everything that can be said 
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of the operatwm or instruments y/Mdi have pls^ce in 
judicial procedure. 

206.^ — I. EseaUion^ to/wit, of the enactments of 
the substantive branchy or say the Baain body of the 
law : under which> head is comprised everything 
that does not belong to the adf&stive braxich^ or 
say procedure : enactments, really existing m the 
case of legislation-made, imaginary in the. case 
of j udge«made law, . 

207 .-^iii Evidence, for the purpose of forming a 
ground for what is done in the way ef cnecution. 

208. — HI. Intercourse, to wit, between the judge 
and all other persons concerned, for obtaining evi^ 
d^ice and effecting execution : imcluding the se- 
curing the means of such intercourse from the 
commemc^nent to the termination of the suit. 

209. — IV. Giving, to all these several objects, 
accomplishment, with the minim u^i of delay, ex- 
pence> and vexation, to the individuals concerned. 

210. — I. First, as to execution. For this pur* 
pose need of removals^-*of removals in a number 
altogether unlimited — may have place. In proof 
of this, a single example may suffice. Judgcnshires 
(as herein proposed) say two hundred. For whichso* 
ever purpose — say satisfaction to a party wronged 
or punishment — seizure and sale of defendant's 
effects requisite: within any number of these judi- 
cial territories so many portions of these effects 
may happen to be situated. In this case, even 
though perfect intercommunication of jurisdiction 
was to have place between the judge of each 
judge-shire and the judge of every other ; still 
preponderant convenience might require that for 
this purpose employment should be given to the 
power of the judge of this or that suhsequentml 
judge-shire. 
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Origioating judge-sfaire, or say judicatory, sup- 
pose in London : of the effects, one parcel in liver- 
pool. Of seizure and sale, the purpose might per- 
haps as conveniently be fulfilled by mandate from 
the London judge-shire. But, for the discovering 
what they are, and in whose possession situated, 
suppose evidence necessary, and that evidence com- 
posed of the testimony of a person resident in 
Liverpool : here, exp^ise and delay in no small 
proportion will be saved, if it be by a Liverpool 
judge instead of the London judge that the exami- 
nation of the Liverpool witness is performed. 

211. — II. As to evidence. In regard to evidence, 
what is desirable is, that, in each individual case, 
whatsoever evidence the case affords, be obtain-, 
able, in whatever part of the globe it happens to 
be situated ; whether in England, Ireland, Scot- 
land, a distant dependancy, or a country under 
foreign dominion : obtainable with the best secu- 
rity for its completeness and correctness and with 
the least delay, expense, and vexation : with least 
delay, and accordingly from persons and things in 
any number, at the same time. 

212. Good effects in this respect obtainable 
from removal and not otherwise, these — - 

I. Obtainment of evidence not otherwise obtain- 
able. 

213. — II. Obtainment of it in the best shape^ 
that is to say, that which it assumes when elicited 
in the oral mode : when, otherwise, it could not be 
elicited but in a less instructive shape; namely, 
when elicited in the epistolary mode. 

214. — III. Obtainment of it from its several 
sources, namely persons and things, in any num- 
ber at the same time, for the purpose of the same 
suit; and, in each instance, in that one of the 



64 ABRIDGED PETITION FOR JUSTICE. 

two modes^ which, on that individual occasion, is 
best adapted to the aggregate of the purposes of 
justice. 

216. — IV. Accomplishing the elicitation, not 
only with the minimum of delay and vexation ; but 
that minimum laid, in each individual instance, on 
the shoulders best able to bear it : namely, those 
of the public at large, in so far as practicable 
without preponderant evi] in the shape of addi- 
tion made to the expense. 

216. For all these several purposes, removal of 
the suit from the originating judicatory to some 
other or others, is eventually necessary : that is 
to say, in so far as the means necessary for the 
accomplishment of these three several objects 
respectively in the best mode, fail of being in the 
power of the originating judicatory, and at the 
same time are in the power of some other, which 
accordingly is constituted the subsequential and 
recipient judicatory. 

217. Of the benefit in all these shapes a neces- 
sary instrument will be seen to be the division of 
the local field of judicature into the above-men- 
tioned compartments, styled on this account^W^e- 
shires : extent of each jtidge-shire limited, in such 
sort that, the Justice-chamber being in the centre, 
every inhabitant, not disabled by infirmity, may, 
during the sitting of the judicatory, be in attend- 
ance therein, without passing the night elsewhere 
than at his own home. 

218. Mode of elicitation oral or epistolary: 
places, the originating or subsequential judica- 
tories, in any number, according to the exigency 
of each individual case. 

219. Eventually subsequent to epistolary, oral 
elicitation: now for the first time this arrange- 
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ment : object of it, check upon, security against, 
£alsehood. 

215. Where, for correctness and completeness 
of the whole body of evidence, the confrontation, 
of all persons speaking to the same fact, is re- 
garded as necessary,— confrontation accordingly : 
not otherwise : place, either the original, or some 
subsequential judicatory. 

216. So, order in respect of time of elicitation 
as between the s^everal examinands : that is to 
say, co-plaintiflFs, if any, — defendants, and other 
persons at large, in the character of extraneous 
witnesses. 

217. Now, as to retrotransference and retrorecep- 
iion, or say, return of the suit to the originating 
judicatory. Demand for it will in some instances 
have place, in others, not: purpose of it, con- 
tinuation of the series of operationsy by which 
commencement had been performed. 

218. By all these arrangements taken together, 
minimized will be seen to be the burthen of the 
expense: that is to say — 1. By minimization of 
the extent of the judgeshire, the quantity of the 
expense, of joumiesand demurrage : 2. By trans- 
ferring to the letter-post the conveyance of such 
of the written instruments as are contained within 
the compass of an ordinary letter, expense of in- 
tercourse in so far minimized : — 3. By laying on 
the shoulders of government, and thereby of the 
public at large, that s^me expense, together 
with the whole of the remuneration of all judicial 
functionaries, — minimized will be the hardship oi 
the burthen, by its being laid on the shoulders 
best able to bear it. Thus provided for by far 
the greatest part of the expense : other part, by 
fin^s for delinquency on the part of defendants. 
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where there is no individual specially Wrdnged, 
and for misconduct in the course of the suit> bli 
the part of suitors on both sides : particularly if in 
the shape of falsehood: alwiays remembered, that 
the burthen of compensation has the effect, istnd 
even more than the effect, of rnbney to the slaime 
amount eicacted, and applied to the use of the 
public, or in any otherwise disposed of. 

219, By the evidence-holder , understand the 
person whose testimony is requisite, or who is in 
possei^siion of the writings or other thing which is 
the source of the evidence. When of this evi- 
dence-holder, the residence is at the time in the 
dominion of ^foreign power, elicitation in the epis- 
tolary mode may be practicable or not wnith ad- 
vantage, according to circumstances. Practicable 
•it will be in so far as, by any means, he happens 
to be in effect subject to the power of the judica- 
tory : means of such subjection, subject matters 
of property, whether moveable or immoveables in 
possession or expectancy, certain or contingent, 
so circumstanced as to be susceptible of seizure 
by the judge. So, as to subject matters termed 
incorporeal, that is to say rights of all kinds. From 
the impracticability of making this mode of elicita- 
tion available in some cases, no reason assuredly 
can be deduced, for the not employing it in any 
case in which it can be made available. 

220. In so far as, for any of the above purposes, 
on any of the above occasions, removal in each of 
the two modes, with or without retrotranisference 
to and tetroreception on the part of the originating 
judicatory, has not J>lace, — manifest it ^ill novv (it 
is hoped) lie, that the jurisdiction of the ivhole ter- 
ritory cannot but be as the phrase is — lame : and in 
^hat a multitude of its organs and muscles juris- 
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diction is under the existing system lame^ and to 
all good purposes impotent, will be manifest to 
every person, in proportion as his conception of 
that same system is correct and complete. 

22 1 . For extraordinai-y removal sole case this. 
By B judicatory, or by a tribunal of exception, 
cognizance taken, (suppose) of a suit, which lies 
not within its competence ,- here will be a case— ^ 
either for the extinction of the suit altogether, 
or for the removal of it into the isort of judi- 
catory, to which (those exceptions excepted) cog- 
nizance is given of all sorts of cases. Tribunals of 
exception these ; — military judicatories for the es- 
tabliishment of appropriate discipline among mili-- 
tary functionaries, in both branches — ^land branch 
and sea branch— of that service : ecclesiastical 
functionaries (in a country in which an ecclesiasti- 
cal establishment has place) for the establishment 
of discipline among ecclesiastical functionaries. 

222. Removal in both shapes will, in some cases, 
of necessity, have place in the same judgeshire ; for 
example, as between the judge principal and 
judge tlepute, — in case of death, simple trans- 
ference : in case of temporary inability through 
illness, — perhaps sisiple transference, perhaps os- 
cillation or bandying may be the more eligible 
course. 

Only that it may not be supposed to be over- 
looked is this need mentioned. 

223. Bnter now the existing system. Short 
account of it, as to this matter, this : The purposes for 
which,-^tlie occasions oh which, so as to be con- 
ducive to the ends of justice — say in a word, useful, 
the removal will take place, have been seen. 
Under the existing system for none of these pur- 
pctees, <m none of th^se occasions, has it place : on 
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none, but where (the rare case — that of applying a 
check to usurpation) alone excepted, — it is worse 
than useless. 

224. Intricate is her6 the complication, vast 
the labyrinth constructed by it : to let in upon the 
whole expanse the full light of day would be an 
endless enterprise : only, by way of sample, upon 
a hole-and-corner or two, can a few r?iys be en-^ 
deavoured to be cast. 

225.— I. Sample the first. Mode of established 
removal, the simple transference mode. 1 . Glass 
of cases and suits, that called criminal. Species 
of cases, that called by the nonsensical term, 
feUmf: thus denominated fi'om the sort of punish- 
ment attached to it: nonsensical, because im> 
idea does this denon^ination afford of the nature of 
the evil ; nor therefore of the came for which it is 
thus dealt with. 

226. Course taken by the suit in these cases, 
this. 

Case the first ; — Judicatory in which the suit is 
tried, the original common law judicatory, having 
for its seat, in a country cause, the assize town. 

I. Originating judicatory, that oi justices of the 
peace, one or naore, acting otherwise than in ge- 
neral sessions, as above, 

II. First recipient judicatory, the grand Jmy for 
the county, sitting at the place where the trial is 
about'to be performed. 

III. Second and last recipient judicatory, that in 
which the trial is performed, as above. In this 
case it is in that same town that the judgment is 
pronounced. Place of execution varying ; but no 
return in any case to the originating judicatory. 

227. Note that, in the case of fumicide a crime 
belonging to this same class of felony 3 — ^^ origin 
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hiitiDg judicatory^ taking cognizance antecedently 
to the above, is the court called the Coroner's In- 
quest: judge, the coroner: with a jury called the 
if^tiestjury. 

228. Of these removals, note now the conse*- 
quences in regard to evidence. Short account this : 
Shape in which the evidence is elicited, more or 
less different in all these cases ; the mass elicited 
on the first occasion made ho use of either in the 
second or the third : the mass elicited in the se- 
cond made no use of in the third : the two first 
masses — after the Expense, labour, and time em^^ 
ployed in the elicitation of them, thrown away. 

229. Even of this third mass no use is made for 
any purpose subsequent to the verdict. For, being 
elicited in the oral mode, it is not committed 
to writing, by authority. Only by accident^ 
that is to say by this or that individual, by whom 
the profit on publication is looked to as affording 
a sufficient return for the labour and expense ot 
minutation. 

230. In one class of dases, the suit dioes receive its 
termination, in the same judicatory in which it has 
received its commencement: — these cases are of the 
number of those consigned to the cognizance of a 
justice of the peace acting singly, or two or more 
in conjunction, out of general sessions. Now 
then, supposing the judicatory aptly constituted, 
why (except in the cases provided for under the 
herein proposed system as before) Ivhy should it 
not so do in these, and in a word in all other 
cases? And where is the case, in which the judi- 
catory should be otherwise than aptly con- 
stituted ? 

231 . In the originating judicatory — ^namely, that 
of the justice of the peace acting singly, — some- 
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times a part only of the sffM^ of .evidence whieb 
th^ individual can afford wrill hava been elicited, 
sofnetimes th^ whole of it, a^ it may b?fRP^i^ ; but 
vsrhere the whole of it does happen to be elicited,, the 
suif \s^ not the less sent in to those other judicatories. 

232. Moreover, where> softer the who^e of t^e 
eyicience whiclf the i^uit afifor^^ has been hearid, 
including tl^e evidence on th^ defendant'^ side, — 
be this evidence in its own nature ever so satis-r 
factory, and ai^ ags^nst thfs^ defendant: copdusive, 
yet, thereupon, when the suit has be^ transferred 
to the secret judics|ture,— the grand jury, it is 
liable to be^ and not ui\frequently is, decided the 
oppoi$i|f^ way, oil evidence beard ou one side only r 
meantin^e evidence-holers have bad from a day 
to half a. year given to them, t— to go off of 
themselves, or to be bought off, — and^ in prisou^, th^ 
defexulant, guilty or not guilty, that same time> for 
cpntamnaiing, as th^ {Arase is, or being contami- 
nate^, ca both ; if not guilty, there to moan under 
the oppression, thus, for the benefit of Judge and 
Co. exercised on him : and, whether he be guilty or 
not guilty, the country U made to suffer under the 
expe^nse of keeping him in a state of forced idleness. 

233. Cases in which reaiaval in the oscillatiqa 
or, haqdyin^ mode is employed,. these« 

I. AH suits termed civil, commenced in any one 
Qjf the three common law Westminsterrhall court*. 

234. In Westminster-hall, th?y take ttieir conftr. 
menoement without elicitation of evidence : their 
commencement, viz« in th^ office of a clerk ; mode^ 
the mechanical oiode, as abqve; the judges no|; 
knowing anythiug about the matter : applications^ 
incidental and accidental, excepted ; for example 
for leave to plead, or for putting off the triah 

235. For elicitation of evi^n^e, in a country 
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cau$6, ofiT goes the suit to an assize town, there^ 
as the phrase is, to be tried ; to wit, by the elicitan 
tipn there p^onoed, by. a judge dispatched thither 
from one of the Westminster-hall courts, with a 
petty jury- 

23&» The trial performed^ back it comes to the 
judicatory from whei^ce it had emanated ; and there 
it is that) in the mechanical mode as above, it re*^ 
ceives judgment. 

This doner thw back again it goes to the satne 
county, for ext^ution ; but, for execution, the office 
it goea to is— (K>t any ofl&ce belonging to the court 
in which it originated, nor that iti which the trial 
was performed : it is the office of the sheriff, of the 
county in which the suit was tried. 

237. Such is the operation of the Jtidgmet^, 
when it has for its subject matter, a person, or a 
thing moveable or immoveable: whereupon the 
oSicer causes hands to be laid upon the person or 
the thing ; and, in the ordinary course, does by that 
same person or thing what by the judgment he 
has been bid to do. But, in some cases, the suit 
has for its subject matter nothing on which hands 
can be laid ;— nothing but a fictitious entity — an 
incorporeal things— to wit, a right, or an obligation ; 
in which cases, as eveciUion consists in the extinc* 
tion of the obligation or the right, wtnrds contained 
in the judgment suffice — words, without acts and 
deeds, for the performance of it. 

238. Now for remoyal upon an almost universal 
scale— renK)v«il by i$ertiorari. 

Exceptions few excepted, from all courts a suit 
is, at any stage, rcmoveable into the King's Bench. 
Instr;iiimeut of removal, a writ styled in the Judge 
and Op.'s dialect of the flaab language, a certiorari t 
in the language of honest ignorance, a sisserary : 
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vritness the threat — ** I'll fetch you up with a sisiae-* 
rary." • 

239. Eminently mischievous to the community at 
large, correspondently beneficial to Judge and Co.^ 
is this same monster. Mischief it does in two ways r 
1. by its operation when not killed r 2. by its dead 
carcasewhen, by a clause in a statute, killed. Of such 
as are let live the efiect is — ^from a less expensive/ 
and comparatively to Judge and Co. unprofitable^ 
judicatory,' to send up the suit to a more expensive 
and more profitable judicatory : as to the carcases f 
they are those of the certioraris, killed in embryo 
or endeavoured so to be : that is to say, in and 
by every statute, by which additional jurisdiction 
is given to a justice of the peace, or odier sum- 
marily acting judicatory. In this ease, one of two 
things :— Thither by the insertion of the clause by 
which the death is produced, so much rubbish i^ 
shot down into the statute-book, or else danger o( 
inefficiency is left by the non-insertion of it. 

Note by the bye, that in every such statute, this 
is but one of a string, of efficient causes of ineffi- 
ciency, which must bfe thus dealt with, or the 
like effect will follow. 

240. Yes,* endeavoured to be : for, (as law books^ 
shew) not in every instance has the endeavour 
been successful : on this occasion as on all others, 
in comes the established habit of Judge and Co^ r 
when a clause of an act of the legislature is 
brought before them, they pay obedience to it, or 
run counter to it, as they feel inclined ; moulding the 
law is among the phrases on this occasion employed. 
. 241. Now for the instrument and document, 
which, in case of removal, whether established or 
incidental, is the corporeal subject matter of this 
same operation ; thesuithemg the incorporeal subject 
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matter of it. Of this instrument the proper con- 
tents will be composed of a statement, or say 
history, of the several proceedings, carried on in tbe 
course of the suit : proceedings, — that is to say ap- 
propriate operations performed, and written in- 
struments, framed and issued or exhibited : contents, 
for various purposes proper: for the purpose of 
appeal) and in so far as that is in contemplation, 
altogether indispensable. 

242 « Of this history, by far the largest, the 
bulkiest part, will consist of an account of the 
evidence : to the evidence which by this means, for 
this purpose, has, in the course of the suit, 
by the correspondent operations been elicited in the 
word of mouth mode : — ^the expression given to it 
by the pen, by the taking it down^ as the phrase is, 
or in one word the mintUation of it, will constitute 
a written instrument. 

' 243. Hereupon, in the instance of each indi* 
vidual suit will arise two questions : — 1 . Shall the 
minutation be performed? 2. When it is per- 
formed, shall the result be, for any and what length 
of time, preserved? To both these questions, 
the proper answer will depend— upon the propor- 
tion between the profit in the way of use elicitable 
from the document, and the loss composed of the 
expenses : always understood — ^that, wheresoever 
appeal is in contemplation, preservation will of 
course not be less necessary than creation. 

244. As to all matters besides the evidence, so 
small in comparison will in every instance be the 
bulk of them, that of what is necessary to either of 
these operations, of no part can the expense be 
grudge/. 

245. Obvious as may seem these observations^ 
not so obvious are they as to be superfluous : for 
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by theio^. will judgmeat have to be pronou»ced on 
the. practice of >) the existing^ system in r^l^ftion.to 
the subject matter o£.t^$Q« 

24s. Enter nbw a^ordingly, the existing aysb 
tem. To the diflference between courts of rword 
and courts not of record, prodigiau$ is the ioapor- 
tance. attached by it. Mountains^ in the survey 
taken of them^ the courts of rec<?rrf; mole Mis,, the 
courts not of record . 

247. Now as. to the treatment given by the two 
sorts of courts to the mass of evidence belonging 
to. the suit. 

In the record of the courts of record, not a syl- 
lable of this same evidence is ever inserted: and in 
particular, in those of the Westmi»sy|er Hall cowt« 
— the King's Bench: the Common Pleas, and the 
common lavv side, of the half common law, hsdf 
equity court — the Court of Exchequer* 

24 8 • In the records; of the courts not of record, 
every syllable of the evidence elicited. Witnftss^ 
— 1 . The Chancery Court : including its subordi- 
nate biunches, the vice-chancellor's and the toaster 
of the roll's court. — 2. The courts hcid by the 
bankruptcy commissioners^ and which are. z\m 
courts subordinate to the Chancellor's Court.—? 
3. The equity side of the Exchequer; Court. 

249. Between the real state of thsLngs, spd the 
pretended state, as intimated by the d^nobiination 
thus given, — whence this seemingly strange diflFe^ 
rence ? Answet.—l^y the common law court it is 
that this nomenclature was framed. Codrts to 
which the depreciatory denomination was attaciied 
by them, the shops of their rivals in trade : rival$i 
with whom for a length of time they had fiejr^ 
battles ; till at last an accommodation was. co^e 
to: — rf course, at the expense (^cMstAW^^^ and 
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of tbpsiftiwho sljftji^ I»ftve j^efp^ but by tt^ expem«i 
W€^a k^pt from b^iog^ ci^atPiQers. 

250, Qf the. p^ticflUrft contau^fid ip tibt^ ins^tru- 
mest .styk4 the recordi^ as fr^¥Qed in thei courtCk 
self-styled courts of record, ^hat ^^1 be the ao-- 
conQt giy^i^ ? Short account tbift- 

I. Written plesidings, which ought not to have 
been exhibited- 

II. Mendacious assertions, by word of mouth 
and in writing, which ought not to have beea 
uttered. 

III. Relays such as have been seen> which ought 
not to have been made. 

IV. Ulterior delays-r-frtJits, such as b^ive.been 
seen, of the precipitation established. 

V. Products, of the blind fixation as above — days 
appokited, for operations, which it was foreknown 
could not on those several days respectively be 
perfqrmed. 

VI. Operetion^ which, in pursuance of the sys- 
tem of mechanical, vice mental judicature, are 
stated as having been performed by the judge, 
though, if performed at all, it is not by him that 
they have bee^ performed. 

vii. Removals oxade, wl^ich ought never to have 
been made. 

261. Prefaced the whole by a fabulous history 
of apparitions : statements asserting appearances a&' 
having been made by unhappy defendants (and in 
tl^9e courts what defendants are not unhappy ?) 
wbo from beginning tQ end never did appear ; 
they, no* knowing, nor having it in their power to 
know, wJbiat to do had they appeared ; and know- 
ing but too well that, had. they appeared, . theirf 
appewance. wovUd have been of na use. 

262, As; to thfe written pleadings,— rnate, that 
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though otherwise than in an eventual, indirect^ ^ 
and disguised way, as above, .the effect of evidence 
is not given to them, — ^not unfrequently more volu- 
minous are they than the evidence is, or would have 
been if properly elicited. 

253. As to suit and record taken together, — undef 
the existing system, general conclusion, as inti- 
mated at the outset, this : To any useful purpose^ 
removal none! to purposes worse than useless^ 
removal in abundance^ 

254. — ^XI. Device the elevenths — Decision on grounds 

avowedly foreign to the merits. 

f3* For the matter belonging to this head, re- 
ference may be tnade to the Full-length Petition. 



255. — XIL Device the ttuelflh. — Juries subdued and 

subjugated. 

^^ For the matter belonging to this head, re- 
ference may be made to the Full-length Petition. 

256. — XIII. Device the thirteenth. — Jurisdiction 

split and spliced. 

In the Full-lengthPetition(pages froml25 to 128) 
have been seen, the sorts of courts, splinters from 
the one original Aula Regia^ each with a different 
scrap of jurisdiction. Number^ not less than thir- 
teen : without reckoning others which in process of 
time came to be superadded. Number o\ judges in 
these respectively, from one to an undefi nable greater 
number : species of functionaries, acting in various 
ways in subordination to the judge, in one alone of 
these same thirteen sorts of courts (as per. Full- 
length, Petition, page 164) more than twenty; not 
to speak of the other sorts of subordinates acting 
in the other sorts of courts : all these species, in- 
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Btead of the four or five, which, in every court 
'would (as per page 178) with the addition of no 
more than two or three others in some special 
cases, be sufficient. 

267. That confusion may be still worse con- 
founded, behold now a sample of the diversifica- 
tion, which, in these same judicatories with their 
additaments, the denomination given to the cha-^ 
racter of ji^ge has been subjected to : the func- 
tion belonging to that character being disguised, 
under and by mqst of those several denominations : 
a sample only — not a complete list : for the labour 
of making it out would have been unrequited;, and 
unendurable. Here they are — 
1 • Lord high chancellor. 

2. Lord keeper of the seals. 

3. Lord commissioner of the great seal, 

4. Master of the rolls. 
6. Vice-chancellor. 

6. Lord chief justice of the King's Bench. 

7. Lord chief justice of the Common Pleas, 

8. Lord chief baron of the Court of Exchequer, 

9. Puisne (pronounced puny) justice of the 
King's Bench and Common Pleas. 

10. Puisne baron of the Exchequer. 

1 1 . Master in chancery. 

12. Master of the crown-office. 

13. Prothonotary of the Common Pleas. 

14. Remembrancer of the Court of Exchequer, 

16. Commissioner of bankruptcy. 

j6. Commissioner of the insolvency court. 

17. Justice of the peace. 

18. Chairman of the quarter sessions of the 
peace. 

19. Recorder. 

20. Common serjeant. 



1 
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21. Gommissioner of the court of requests. 

22. Privy counsellor. 

23. Chancellors of the duchy of Lancaster : of 
the bishoprick and county palatitie of Durham. 

24. Vice-chancellor of a university. 

25. Lord delegiate. 

26. Dean of the Arches. 

27. Chancellor df an episcopal diocese. 

28. Surrogate of a diocese. 

29. Commissary of an archdeacofify, 

30. Assistant-barrister (lA fretetid). 

31. Grand juryman. 

32. Constable of liie night. 

33. Annoyance juryman. 

34. Coroner. 

35. Steward of manor court. 

36. Warden of the stannaries. 

37. Warden of the cinque ports. 

38. Vicar-general of the preachers. (Quere 
whether judicial ?) 

39. Official principal of the court <if arches. 

40. Master of the prerogative court. 

41. Master of the faculty office. (Quere whetter 
judicial ?) 

42. Official principal to various deaconries and 
archdeaconries. 

43. Commissioner of the hackney coach office. 

44. Commissioner of excise. 

46; Commissioner of the cu^oms. 

46. Commissibner of the iBiudit office. 

47. Auditor-general (of Greenwich Hospital). 

48. Commissioner of a court of blaith. 

258. As to the confusion da whifch the Enumera- 
tion thus made of them is involved, — so fer^frotn 
being a bkmish, it may be stated al^ a tn&it: serv- 
ing, as it does, to render <Ke ipo«*ait -thte more 
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ftppropmtie and perfect a representation of the 
original. 

259 i Behold another evU, produced by the 
Jurisdiction-splitting, aiid not brought to riew in 
the Full-length Petition. This is — the all-pervad- 
ing denial of justice, produced by the exclusion 
put upon one or other of the two remedies which 
tvTong in every s^hape calls for : namely, the satis- 
/active and the punitive. Modes of procedure, the 
Jissure makes two : — the one styled civil, the other 
criminal : in and by the civil you hiay demand the 
satisf active ; in and by the criminal, the punitive : 
in some cases you may have the one; in other 
cases, the other : but with scarce an exception, 
both together, — either by one and the ^me suit, of 
by two diflFeretit suits, — ^you cannot have. As to 
courts, — the satis/active remedy, you are adtnitted 
to demand at the hands of either of two eourts — 
the King's Bench or the Common Pleas ; not to 
speak of the Exchequer : the punitive you aire not 
admitted to demand in more than one of these two 
courts, namely the King's Bench. Moreover, there 
is another sort of court in which in some cases you 
may demand the punitive, namely the provincial 
court — the mmrterly-sittings justice of peace court : 
whether, alter obtaining in this court the punitive 
reiUfedy, you can take your chance for obtaining 
in one or other of the two metropolitan courts, the 
satisf active, — say who cmn; never yet (it is be- 
lieved) has the experiment been made. Morfedver, 
fr6m this local court, the suit may, without i^son 
assigned, by means of a sort of a crane termed ft 
eertuyt€tri,(^ per239,) be raised up into^ne or other, 
6f thei^ two higher and mote expensive courts t 
and Uris, eiHJiw by the authof of the Wrong, or by 
you— ttie party wronged. 
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260. Of this seyer^ce, by co-operation and a 
sort of tacit concert between Judge and Co. on the 
one handy and the rest of the ruling and influential 
few on the . other, — advantage was taken, to give 
additional strength to their power of exercising 
depredation, as well as oppression, at the expense 
of the subject many. By the high price put upon 
the chance of receiving the article at the hands of 
Judge and Co., the satisfactive remedy, in so far as 
not obtainable but by procedure in the regular 
mode^ was effectually denied to the vast majority 
of these same subject and oppressed many. So 
far as dependant upon lawy these that were unpri« 
yileged were thus laid completely at the mercy of 
the thus . privileged classes, in all cases to which 
the application of the pumtive remedy did not ex-^ 
tend Itself. 

26 i . Dear, it is true, was the price ; still, however, 
in the eyes of a large proportion of those to whom 
the privilege was thus granted, the advantage was 
and IS worth the purchase. By each man the prir 
vilege is possessed, and, whether exercised or no, 
exercisible at all times, all his life long, and to a 
certainty : whereas the inconvenience of paying for 
it, namely by the expense of going to law or being, 
at law, — is a danger, the magnitude of which is, 
by each. man's confidence in his own goo4 fortune, 
concealed from his regards. 

262. This being the imposed price, — how hap* 
pened it that the intended victims were not de^ 
prived of the benefit of the punitive remedy, as well 
as of that of the satisfactive ? Answer : This they 
could not be, without an all-comprehensive sacrifice 
of all security against wrong, — a sacrifice in which 
the sacrificers themiselves, as well as the intended 
victims, would be included. To the security of the 
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privileged classes it was necessary that not only 
they themselves should be preserved from depre- 
dation and oppression altogether, but that the 
unprivileged classes should be preserved as far as 
might be^ from depredation and oppression at the 
hands of one another : otherwise production would 
cease ; and with the subject matter of depredation 
the power of exercising it. To this purpose it was 
therefore necessary, that application of the punitive 
remedy should, in a more or less considerable 
degree, be kept free, from the clogs, by the 
strength of which the satisfactive remedy had 
been rendered unattainable to the unprivileged 
and devoted many. 

262. How to effect the severance was however 
the difficulty. Of this difficulty, the primaeval 
penury y brought to view at the outset of the Full- 
length Petition, had been certainly one cause : the 
want of sufficient discernment and talent, perhaps, 
another. Whichever were the case, so it hap- 
pened that the machinery employed in the appli- 
cation of the punitive remedy, was no other than 
that employed in like manner upon the satisfac- 
tive : whence it happened that the load of facti- 
tious delay and expense^ laid upon the one, 
pressed also upon the other. 

263. Without the fiat of a Grand Jury, for ex- 
ample, caption of the prisoner would not take 

J lace ; and/ except at the metropolis, no Grand 
ury sat, but at the assizes : and the assizes were 
not held oftener than twice a^year in any county, 
nor than once in some counties : nor in any county 
did they last more than two or three days : and, 
suppose the caption * effected^ trial could not take 
place till the next assizes. What, as to offences, 
were the consequences ? Abundant as they were 

G 
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upon the continent^ criminal offences operating by 
force) were in England in still superior abun- 
dance. In the time of Henry VI, Fortescue, then 
chancellor, takes notice of this superiority, and 
makes it matter of boast. In the reign of 
Henry VIII (as may be seen in Barrington's 
Observations on the Statutes) no fewer than 
72,000 individuals suffered death by hanging, — 
about 2000 a-year upon an average : this, out of 
a population not half so great as at present. 

264. Of the marrisq^e of Queen Mary with 
PhiHp of Spain^ one consequence was— the put- 
ting England, in this respect, upon a level with 
the continent. Rome-bred was the species of law, 
by which the continent was then, as now, princi- 
pally governed: and, under Rome^bred law, 
persons accused of crimes might be apprehended 
at all times. By a statute of Philip and Mary, this 
power was given to justices of the peace. In the 
case of a criminal suit, tlius was caption, with com-- 
mitment, accelerated : still trial remained at an un- 
diminished distance. But, how inadequate soever 
to the purpose of deterring others, — commitment 
made in this mode would, of itself, so long as the 
incarceration continued, give effectual security as 
against future offences on the part of the same 
delinquent : for, while a man is in jail, he cannot 
commit crime out of it. Sagacity neither was nor 
is wanting to perceive this incontestable trutii. 

265. With this arrangement^ the contracting 
parties — Judge and Co. of the one part, and the 
rich and powerful of. the other part — were, and 
continue to be well satisfied. True it is, that upon 
this plan, this sp reg)ilarlyjan4 uniformly applied lot 
of suffering of about twenty-six weeks, or fifty- two 
weeks, applied without regard to quality of guilt. 



JURISDICTION SPLIT AND SPLICED. 83 

is, — ^when, in consideration of quality of guilt, a few 
weeks, and not more, ought to be suffered, — applied 
in addition to those few weeks. True it is, more- 
over, that it is applied to the innocent who ought 
not to suffer at all. True it is, moreover, that all 
this while the innocent part of the thus forcibly 
mirt company, thus dealt with, are (as the phrase 
is) contaminated; and the guilty are occupied in 
contaminating as well as in being still further 
contaminated. ** But what care I for all this?'* 
says to himself noble lord or honourable gentle- 
man; " none of it can ever fall upon me or any 
friends of mine. No danger is there of our being thus 
taken up, and if we were, we should be bailed of 
course. Then, as to the contamination, this could 
not be put an end to without innovation ; and that 
would be out of the frying-pan into the fire. Be- 
sides, there is a satisfaction in having thus to talk 
of contamination : as it is the poor alone that are 
exposed to it, it gives a zest to the pleasure we 
feel in the contempt we pour upon them. It mag- 
nifies the great gulph which is-fixt between them 
and us." Such is the almost universally esta- 
blished sentimentality and correspondent language 
in the upper regions : as if by far the most male- 
ficent of contaminations were not that, of which 
(as hath over and over again been demonstrated) 
in these same upper regions, and in particular 
in the part occupied by Judge and Co. has its 
source. 

266. Thus it is, that over and above the power of 
depredation, as well as oppression, which (from 
the nature of things) the rich and powerful, as 
such, unavoidably possess, at the expense of the 
poor, and helpless, — they possess this vast additional 
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power, derived (how indirectl^f soever) from pomi- 
tive law. 

267. By this confederacy it is, that the most 
powerful obstacle to law reform is constituted. 
Judge and Co. having, by the price put by them 
upon what is called Justice, placed the satisfacdve 
remedy out of the reach of all but the favoredfew, — 
noble lords and honourable gentlemen run in debt, 
under the assurance of having it in their power to 
cheat creditors: and thus by the higher orders 
are the lower orders spoiled, as by the Israelites 
the Egyptians. So completely, by a mixture of 
pride and cupidity is all sense of shame capable 
of being extinguished, that right honourable 
and noble lords have been heard to say; and with- 
out contradiction to insist, that for small debts, 
in this case, there ought to be no remedy. Why 
no remedy ? Because affording a remedy against 
injustice encourages extravagance: as if, with 
this or any other encouragement that* could be 
given to extravagance, the extravagant could ever 
be the majority: as if, without consent on his 
part, wrong in a pecuniary shape could not be 
done to a man in a variety of ways ; as if disho- 
nesty were not still worse than extravagance ; as 
if, whatever were the amount, the loss of what is 
due to him were not a greater evil to any man, 
than the payment of what is due Jrom him is to 
smother. 

268. In pursuance of this same policy, property, 
in a shape in which noble lords and honourable 
gentlemen have more of their property than in all 
other shapes put . together, is exempted from the 
obligation of affording the satisfadtive remedy— in 
a word, from the obligation of paying debts, while 



property in these other $bapQs is left subject to it 
Noble lords or honourable gentlemen ooxvtract 
debts, and instead of paying them, lay out ^the 
moody in the purchase of land : land being ex- 
empted from the obligation of being sold for pay^ 
ment, creditors are thus cheatied. Noble lord's 
son is too noble, honourable gentleman's son 
too honourable to pay the money, but not so to keep 
the land. 

269. For the like reason, mortgages and other 
charges upon land, are not to be in an effec* 
' tual way, by registration or otherwise, made knowr 
able. Why ? because, if they were, m.oney , of which 
it were known that if lent it would not be xeco* 
vered, -would not be lent ; extravs^ance would 
thus be lessened ; swindling, as above, would 
thus be lessened : and, in a country in which a 
man who is rich and not honest i^ceives more 
respect than a man who is honest and not rich, — 
obtainment of undue respect for opulence not pos- 
sessed would thus be lessened. 

270. For -Device XIV. Result of the Jissurc'-rground- 
less arrests for debt. — See the Full-length Peti- 
tion. 

271 or 80. Supplement to Device V. Oaths 
necessitated. Full-length Petition, p. from 35 to 
75, Abridged Petition, p. 29, art. 79. Consum- 
mation of the mass of evil shewn to be produced 
by this Device as above. By this one instrument, 
6vil is capable of being produced more than by all 
others put together. For by it, besides the evil 
produced by itself, eternity is capable of being 
given to the evil produced by all those others. 

273 or 81. Even without tins addition^ sufficient 
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for any ordinary appetite for the pleasure of male* 
ficence, should be the power of the singly-seated 
absolutist. Infinite^ however, is the addition, 
which the power of imposing oaths is capable of 
making to it. 

273 or 82. Extirpation of all heretics — extirpa- 
tion of all liberals,— conceive a Don Ferdinand, 
conceive a Don Miguel, bent upon procuring for 
himself these two gratifications — either of them, 
or, which would save trouble, both together: — ^for 
the accomplishment of these objects, added (sup* 
pose) the obligation of making re-application of 
those tortures, the application of which used to be 
common for some of these same purposes. Nothing 
can be more easy. Two formularies for this purpose 
are already to be had from geography and history. 
He goes to work thus. An appropriate oath of the 
promissory kind is framed. AH public functiona** 
ries take it : functionaries, administrational — judi- 
cial-r~military. All schoolmasters and schoolmis^ 
tresses take it : they administer it — ^all of them — 
to their respective boarders and scholars. All hus- 
bands administer it to their wives. AH parents, to 
their children, who by the form of it stand engaged to 
transmit it to their children, and so on to the latest 
posterity. Behold here a sort of estate tail, for 
the barring of which no ^ne, no recovery is avail- 
able. 

274 or 83. Dangerous enough in an absolute 
monarchy, of which there are so many examples, — 
it is still more dangerous under a pure aristocracy, 
of which there is one example, and under that 
composed of monarchy and aristocracy, of which 
there is another example. A monarch has caprices : 
an aristocracy has no caprices. By the monarch 
of the day, the oath imposed one hour, may be 
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taken off the next hour. The oath imposed by the 
monarch of one day may be taken off by his suc- 
cessor — ^the monarch of the next day. Under an 
aristocracy, relief has no such chance. Long 
before the aristocracy-ridden monarchy of England 
had begun to lighten the yoke of religious tyranny 
on the necks of the Cadiolic subjects, Austrian 
monarchs had nearly removed it off the necks of 
their Protestant subjects. 

275 or 84. To the extent of the evil produced by 
this instrument, addition may be made day after 
day : and, as to duration — if by it the existence of 
the evil can be secured for two days together, so 
may it be to the end of time. 

276 or 86. Those, who are so fond of it, when 
employed, in giving support of their own sinister 
interests or prejudices, on one part of the field of 
law, — ^might do well to think, how capable it is of 
being employed against those same interests or 
prejudices, on another part of that same field. A 
radical, who wishes to see it continued to be em- 
ployed against Catholicism, should have considered 
how capable it is of being employed against radi- 
calism. Against radicalism? Yes: or against any 
the smallest melioration in the form of the govern- 
ment. 

277 or 86. Lord Castlereagh and Lord Sidmouth, 
when they enacted the Six Acts, should, after 
making a few more such Acts — whatsoever were 
necessary to complete their plan — have taken this 
method of giving perpetuity to it. Without touching 
the invaluable Coronation oath, an amendment 
tacked to it, would have done the business at once. 
The heavier the yoke thus laid on the necks of the 
subject many, the more exquisite would then have 
been the tenderness of all royal consciences. 



* 
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• 

278or87. Will it be said — "No: formidable fs 
the' instrument i», the application made of it will 
nevEfibe carried t& any* such lengths?" Let him 
that says so, say — at wbat point it is that the appli- 
cation wilLbe sure to stop. Let him say — at what 
point the appetite for power will be sure to stop. 
Thifi: point found, let him say — ^whether, after 
having reached that point one day, it may not go 
on the next. 

279 or 88. Observations these — which, by their 
importance, may, it is hoped, atone for the irregu- 
larity committed by the insertion in this place 
given to them. 
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MORE ABRIDGBD 



PETITION FOR JUSTICE. 



To the Honourable the Home of Commons ; 

THE PETITION OF THE UNDERSIGNED, 
SHEWETH, 

1. That^ so far as regards the law in general 
and the constitutional branch in particular, the 
main object of attachment and veneration is — the 
law called Magna Charta, the earliest of all statutes 
now recognised as such; and upon occasion, as 
such it is spoken of by all legislators and all 
judges. 

2. That, although, in large proportion, the hap- 
piness of us all does in truth depend upon the 
•degree of observance given to a certain clause of 
it ; yet in respect of that same clause, is this same 
fundamental law grossly, notoriously, and contin- 
ually violated : violated by all judges who are 
styled Judges, and that violation connived at by 
legislators. 

3. That, though in* and by this clause it is said 

3 
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• 

in SO many words — " To no one will we delay ^ to 
no one selly to no one denyjmtice :" meaning by jus- 
tice, judges's service — the sort of service performed 
by a judge as such : yet is this same justice^ in all 
common law, equity and ecclesiastical courts, wil- 
fully delayed to all — sold^ at a vast and extortions 
price, to those who are -able to purchase it, — and 
denied to all those who are unable : in which sad 
case are the immense majority of the whole 
people. 

4. That the sale, thus made of the service per- 
formed by a judge, was produced, and is continued, 
by the mode in which remuneration was made for 
such services: th« matter of such remuneration 
coming out of the pockets of those by whom alone 
the benefit of such service was supposed to be 
reaped, and increasing with the number of the 
official operations, performed, or falsely said to be 
performed,— and the number and length of the 
written instrumetits framed, or falsely said to be 
friipied, — on the occasion of such service : of which 
remuneration . eaeh distinct portion so received ii^ 
styled a fee. 

5.. That, setting aside the case itt which h^ 
is, paid (as by salary iriohey in the shape of,) 
without prospect of increase of pay by length of 
time,-r-there are two modes rk which a wlorkman 
of any aort is paid for. the service done by biiiij 
or supposed to be done; one is that in which hfe* 
is paid for the quantity and quality of the worJe^ 
dpiie, or supposed to be done ; this is called pay- 
naent by the jobj and the work is czS\eidL Job-work : 
tip other is .th?it in which he is paid according to 
the time, during which he is occupied or sup- 
posed to be occupied in doing the work : this is 
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called payment by the time, and the work is called 
time-work. 

6. That, far letting in operations upon operations, 
and written instruments upon written instruments, 
and applications for enlargement of the time,— *a 
proportionate quantity of delay has been and is 
made necessary : and here may be seen the sinis^ 
ter interest in which the factitious part of the delay 
has its source. 

7. That, in whichsoever mode the payment is 
made, — where, in official service, there are masters 
and servants (styled superior and subordinate) oc- 
cupied or supposed to be occupied in the same 
work — there are two modes in which the benefit 
of such remuneration finds its way into the pockets 
of the superior — in the present case, the judge : 
one, accordmg to which each fee is paid to him- 
self; the other, according to which the fee is paid 
to the possessor of some office under him, of which 
he has the patronage ; and that thus, it being the 
interest, and put into the power, so has it been 
and continues to be the practice, of judges — to 
raise to the utmost the price paid, by the suitors, 
for the service of the subordinates of these same 
judges. 

8. That the same community of sinister inte- 
rests, which, in the case of ^ the official class of 

. lawyers, has place between superiors and subor- 
dinates, has place between the whole of the 
official class and the whole remaining class, (that 
is to say the professional,) their emolument 
being composed of pajrment made for ser- 
vice done, or supposed to be done, to their 
respective clients — the parties : the more suits 
the one class gets, the more suits the other gets ; 
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and the more money the one gets the more 
money the other gets upon each suit : and thus it is 
that, by the judges, to swell their own emo- 
luments to the utmost, the suitors, who would 
he suflBciently vexed by the suit without being 
taxed, are taxed three times over : by payments 
to the j udges, by payments to their subordi- 
nates, and by payments to the professional law- 
yers : the classes of whom are, for the same sinister 
purpose, multiplied without limit : and — not only 
without use to, but greatly to the detriment of, 
truth and justice, 

9. That, while thus benefiting themselves by the 
sale of justice, the same judges — by the same means 
— produce benefit to themselves by the denial of 
justice ; for that, in so far as a judge saves himself 
frombeing called upon to perform his appropriate ser- 
vice, without losing money by so doing, — he obtains 
eaue; and, as the total amount of the remuneration 
depends — partly upon.thenumber of the suits, partly 
upon the amount of profit upon each suit, — and 
the number of the purchasers decreases as the price 
increases, — the price demanded will consequently 
be always as high as, without lessening the total 
profit, by lessening the number of the purchasers, it 
can be made to be. Here then, in the sale of what 
is called justice, as in the sale of goods , a constant 
calculation has, at all times, been carrying on ; 
and, that the price is no higher than it is, is 
owing to this — namely, that if it were higher, 
more would be lost by the number, of the per- 
sons prevented from being customers, than gained 
by the extra tax imposed upon those who become 
customers. 

10. That thus, although in point of morality it 
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is, and in point of law it ought to be nuidCy the 
duty of a judge — to make the number, of those to 
whom his service is rendered, as great, and the ser- 
vice rendered to each, as great, and as cheap, as 
possible, — yet so it is, that it having, as above, bieen 
made his interest, as well as put into his pauper, 
to render tlie number of those to whom his service 
is rendered as small, and the service rendered to 
each as small, and dear, as possible, — his intereist 
is thus, by these arrangements, put into a state of 
opposition to such his moral duty : — opposition, as 
complete as possible. 

11. That, in respect of expense, such is the 
effect of this sinister interest, that, where money 
or money's worth is the subject of dispute, — in the 
common law courts, the least amount of the ex- 
pense, is, on each side, under the most favourable 
circumstances, upwards of 30/. ; while, in cases to 
a large extent it amounts to hundreds of pounds, 
and in the equity courts to much more : and, by 
appeal from court to court, one above another,^ 
under different names, — it may be, and is, raised to 
thousands of pounds : in the equity courts to little 
if anything short of tens of thousands of pounds : 
and this, in cases in which, under the only mode of 
procedure really conducive to, or aiming at, justice 
(of which mode presently) the suit would be heard 
and determined, without any expense in the shape 
oi money, and at an inconsiderable expense in the 
shape of time. 

12. That, in cases of bankruptcy and insolvency, 
matters are so ordered, that, — in a great, not to say 
the greater, part of the individual instances, — the 
persons, among whom the greater part, not unfre- 
quently the whole, of the effects are distributed, are 
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— not the creditors, but the lawyers : — the lawyers 
of both classes : and, as if to thicken the confusion^ 
and increase the plunderage, — insolvency and bank- 
ruptcy, in themselves the same thing, are dealt 
with, by two different sorts of judicatories, — exa- 
mining into the facts in two different sorts of ways, 
upon two different sorts of principles : every in- 
solvent having moreover given to him the means 
of making himself a bankrupt. 

13. That, in the courts called equity courts,, 
matters are so ordered, that, when a fortune is left 
(for example to a female) by a last will, — so it is 
that, in cases to a large extent, she cannot receive 
it, till' it has passed through an equity court; and 
theconsequenceisthat, if the fortune— say 10,000/. 
—has fallen to her at a period of early infancy, 
and, upon the strength of it, she has made 
and received promise of marriage, — upon coming 
of age, when she should receive it, if at the end 
of eight years from the death of the testator, 
she has received so much as a penny for her 
subsistence, it is d favourable case : and, by an 
opponent, if he chooses to be at the expense, may 
this delay, (as witness' a trustworthy writer*) 
be " doubled or trebled T the proceeds being in the 
mean time swallowed up by the judges and their 
confederates. 

14. That, by intervals of inaction between one 
part and another of the same suit — intervals of 
from eighteen to one hundred and twenty days be- 
tween term and tferm, and. of six months or twelve 
months between assizes and assizes, — matters are so 
ordered, that, on the occasion of a penal suit, which, 

♦ Gooper on the Court of Chancery, A^ 1828, p. M. 
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by proeeeding as before a justice of the peace, would 
have been heard and determined in a few mi* 
nutes, — the accused, . guilty or innocent, is con- 
fined in a prison for six montbs or twelve 
months, there to linger, before the definitive exa- 
mination called the trial is performed. Thus is 
produced the so-much-kimented contamination : a 
disease not least deplored, by those, to whose profit, 
and those by whose indifference, it is suffered to con- 
tinue. All this while, if for a single moment 
injustice sleeps, why should justice? Even in 
sabbath time, if the God of justice forbids not the 
drawing of an ox or an ass, at that time, out of 
a pit, — with what reason can he be supposed, to 
forbid the drawing an innocent man, woman, or 
child, out of a prison ? or to forbid, for a moment, 
any operation, necessary or conducive to the pre- 
vention, suppression, or punishment of crimes, or 
to satisfaction for the suffering ? 

15. That, in an equity court, an answer, — which, 
by proceeding as by a justice of the peace, might 
be brought out in the same minute as that which pro- 
duced the question, — maybe made to take five years 
or more to extract, — if he to whom it isputwilJ distri- 
bute among the judges and other lawyers, the price 
put upon the delay ; and, in cases to a great extent, 
when the answer is thus obtained, all the use made 
of it is — ^the enabling a man to give commencement 
to another suit — a suit at common law : the com- 
mon-law judges,— whatsoever question they allow 
to be put to a witness at the trials that is to say 
towards the conclusion of a suit, — not suffering any 
question to be put to a party, at the commencement 
of that same suit. — ^And why ? — Even because, if 
they did, suits in large proportion would, in less 
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thaaan hour, be each of them nipt in tbebud; — these 
same individual suits, of which, in equity, the mere 
commencement may, as above, be made to la^t more 
than five years. 

16. That, on pain of losing his right, — what- 
soever may be the value of that same right, — this 
is the course, which a man may be obliged to take, 
in order, for example, to put it to another man to 
acknowledge or deny his own hand-writing : this 
being the only course which can be taken, when 
no third person-:-who has seen him write, or in any 
other way is sufficiently acquainted with bis band- 
writing, — can be discovered, and made to answer : 
common-law judges refusing to suffer any such 
question to be put, to any person who is a party 
to the suit: to insincerity thus scandalous, on the 
part of a suitor who is conscious of being in the 
'urroDg, affording in this way encouragement and 
reward. 

17. That, on a proceeding before a justice of 
the peace, or in a small debt court, the matter of 
law, and the matter of fact on which the demand is 
grounded, are brought forward at the very outset ; 
and, in many if not most cases, the evidence in sup- 
port of it at the same time : and so, either at that 
same time, or on as early a day as may be, it 
is, in regard to the defence : And here, if, in any 
om case, this mode of proceeding is, in a greater 
degree than any other that can be employed, 
conducive — not only to the exclusion of needless 
expense, delay, and vexation, but moreover to 
right decision, — we humbly entreat the Honourable 
House, to consider, whether it can be any other- 
wise in any otko" case. 

IS. That, in the common law courts, — both. in 
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cases called criminal or penal, and in cases, be- 
tween nxan and man, called civH, — so lost are judges 
to all sense of shame,— rthat, pot only do they carry 
on, but openly avow — yes, and in $o many words — • 
the practice, of giving '' decisions" not grounded an 
the merits : that is to say, of deciding contrary to 
justice; for, by a judge, how is it that justice can 
be contravened, or injustice committed, if it be .not 
jyy purposely deciding otherwise than according 
to the merits ? And, to this dissoluteness is given 
the denomination, and the praise, of strictness .: and, 
such is the blindness produced by the arts of de- 
lusion on the public mind, — that this abomination 
is, by non-lawyers commonly supposed to be, 
because by lawyers it is said to be, necessary, or 
at, any rule conducive, to justice. 

19. That, accordingly, it is without scruple that 
they give one man's whole property to another 
man, for no other reason than that some Idwyer, 
official or professional, or some clerk in the em* 
ploy of one or other, of them or of some third per- 
son, has inserted, in some word, material or imma- 
terial, . in some writing, material or immaterial, a 
letter which is, or said to be, a wrong one, — or 
has omitted a right one. 

20. That, by the same means, and on the. same 
pretence, and without any the least symptom of 
regret, they give, habitually and constantly, impu- 
nity to crime in every shape: the most mischie- 
vous and atrocious. not excepted 

21 . That, for example, it was but t'other day, that 
^ man, — who, beyond all doubt, had cut off the head 
of a child, was, at the instance of a judge, and for no 
other reason than that a word in a written instrument 
had been wjrong spelt, acquitted : by which same 
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means, with the approbation of all the judges, im-^ 
punity may, at any time, by any man, in the situa* 
tionof alawyer'sclerk, be given toany other man, for 
any crime: and, under fevourable circumstances, 
tiie crime may be planned, and impunity secured 
to it, beforehand. 

.22. That this practice is the more flagrantly in* 
6xcusable,-^insu3much as, while it is carried on by 
a common law judge, it is not carried on by an 
equity judge; nor, unless by accident, and in 
imitaticm of the bad example so set by superiors, 
is it, by a justice of the peace, or by a small debt 
court. 

23. That, on any occasion, the same judge, who, 
on thk or that former occasion has framed his de- 
cision on grounds ^contrary to the merits, declines, 
if: -he pleases, to pursue ^is course, and makes a 
merit of so doing : that, in this way any set of 
these judges may, — under the direction, as usual, 
and in compliance with the will, of the chief, — give 
the thing in question — the estate or the money — 
to whichever of two men he pleases ; by which 
means, without possibility of discovery, corruption 
to any amount, may, on the part of judges in any 
number, have had place. 

24. That, by all judges who arecomnlonly stiled 
Judges — ^common-law judges as well as equity 
judges, (not to speak of others who are not so 
stiled ,) mendacity, in one shape or other, is— openly, 
as well as habitually — ^licensed, rewarded, neces* 
imitated, and practised : and, by these same judges, 
1)y such mendacity, is filthy lucre knowingly and 
wilfiiUy obtained. 

25. That, by habit, to such a degree is all 
shame for the practice of so scandalous a vice ex 
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tinguisfaed, — that when a criminal who, conscious 
of his being guilty, confesses himself so to be, — the 
judge, as a matter of course, by persuasion pur-^ 
posely applied, engages him to declare himself 
not guilty : as if, supposing it desirable that other 
proof should be made, it could not as well be made 
without that lie as with it. 

26. That, in like manner, what frequently hap-^ 
pens is — that when, no one entertaining the least 
doubt of the man's guilt, he is accordingly by the 
jury about to be declared guilty^ — the judge, by 
persuasion purposely applied, engages them to 
declare him not guilty : and — so wretchedly, by 
thoughtless excess in the punishment, has the law 
been contrived — the law, or that which passes for 
such — (meaning the common law in contradistinc- 
tion to the statute law, — that, in the individual in- 
stance, more evil is perhaps excluded by abate- 
ment in that same excess, than produced by the 
immorality and the insubordination thus exem- 
plified ^ 

27. That, in common-law, under the name of 
Judges^ and in equity, under the name of Masters 
in chancery, — judges have been, and habitually 
continue to be, in the practice of exacting fees, for 
operations never performed : for attendances (for 
example) never paid : thus adding extortion to 
fraud : at the same time, not merely admitting but 
compelling the lawyers of the parties to be sharers 
in the same guilt, thus multiplying the expense 
to the suitors, for the sake of the profit to the 
lawyers : — and this abomination — ^though brought 
to their view by evidence which they have caused 
to be printed, — the Commissioners, appointed for 
the purpose of perpetuating, on pretence of abro- 
gating, abuses, — have, together with the above- 
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mentioned and so many other abuses, suffered 
to pass without calling tor abrogation, — and with- 
out censure, or token of disapprobation. 

28. That, under the system thus faithfully how- 
soever imperfectly delineated, — every man who is 
to a certain degree wealthy, has it completely in 
his power to ruin any other man who is to a certain 
degree less wealthy than himself: at the expense 
of a proprietor,— whether the property be in the 
possession of the one or the other, — gratification 
may thus be given by the wealthy man to his 
avarice : at the expence of any man, proprietor or 
non-proprietor, to his avarice, or to his groundless 
hatred or vengeance : the poorer the victim, the 
less time and money will the gratification thus 
afforded to the oppressor, cost him: in the 
lawyers of all classes, and more especially in the 
judges, — on condition of distributing among them 
the requisite sums in the established proportions, 
— ^he will, on this as on other occasions, behold and 
find his ever-ready instruments. 

29. That, accordingly, under such judges and 
such laws, security for whatsoever is most dear to 
man — property, power, reputation, personal com- 
fort; condition in life, life itself— is an empty 
name : — witness, in regard to all real property, the 
printed declaration of an honest lawyer, whose 
name is so happily to be found on the list of the 
Commissioners appointed to make report to the 
Honourable House on that subject. ** No title" 
(says he in so many words) at present, can be 
considered as perfectly ** safe:"* — and it is by the 



* Suggestions sent to the Commissioners appointed to In- 
quire into the Laws of Real Property, by John Tyrrell, of 
Lincoln's Inn, Barrister, London 1829, p. 168. 
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sinister interest herein holden up to view, that 
this as well as the other portions of the law, have 
been brought to this pass. 

30. That, to keep the door shut, as close as pos- 
sible, against all endeavours to apply to that sys- 
tem of disorder and maleficence any effectual 
remedy, — pains are constantly taken, to induce the 
persuasion, that of all these disorders, the cause 
is^ to be found— not in human maleficence, but 
in the unchangeable nature of things : — ^but, in 
any such notion, what degree of truth there is, we 
leave it — after tlie exposure thus made, — we leave 
it to all men to imagine, and we humbly leave it 
to the Honourable House to pronounce. 

31. That, should it be affirmed that this our 
humble representation is exaggerated, and in proof 
of its being so, should it be asked — how, if the 
provision made for the support of rights and ex- 
clusion of wrongs were no better than as above 
represented, society could be kept together; — 
should this be asked, the answer is — that it would 
not be kept together, but for three things : namely, 
1st, the circumstance — that the man of law, though 
from delinquency in the shape of fraud, from which, 
in his view of it, he has little or nothing to fear, he has 
more to profit than to suffer, — yet, as to crimes of 
viofewce,— under the impossibility of providing pro- 
tection for himself without extending it to the 
community at large, — he feels it his interest to do 
more or less towards the exclusion of them : 2nd, 
the guardian influence of public: opinion, under 
favour of that liberty, precarious as it is, which 
the press is left in possession of ; — 3d and last, an 
expectation, —though produced by delusion in spite 
of experience, — that, on each occasion, will be done 
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that which ought to be done, or something to the like 
effect:. on which last account we cannot but ac- 
knowledge, that it were better the delusion should 
continue, were it not that it is not possible that the 
disorder should, any further than it is laid open, 
recrive any effectual remedy. 

32^ Finally, in regard to the so often-mentioned 
summary system, which is of course represented 
by lawyers, and thence regarded by others, as 
having nothing but disfpatch to recommend it ; we 
humbly insert, and challenge them to disprove it, 
that, for rectitude of decision, and thence for giving 
execution and effect to the law in all its parts, — it 
is far better adapted — not only than the system 
stiled regular y but moreover than any other that 
can be named. 

33. We therefore humbly pray— that, with such 
extensions and other amendments as may be found 
requisite, — this same system of summary procedure 
may be universally established— a judiciary esta-» 
blishment, suited to the application of it, instil 
tuled, — and the system stiled regular completely 
extirpated. 

34. For further particulars of the grievance and 
the main cause of it, but more especially of the 
remedy, — we take the liberty humbly to refer the 
Honourable House to the forms of Petition, inti* 
tuled Ftdl-length Petition for Justice, Abridged 
Petition for Justice, and Petition for Codification,— 
all bearing the name of Jeremy Benthah, who 
thereby has made himself throughout responsible 
for the correctness of the statements therein con- 
tained : and to those who cannot find time for the 
perusal, we leave it to imagine and say, — whether 
a man, by whom a life of more than fourscore years 
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has been passed without spot, and more than sixty 
of them employed on works on legislation, which 
in every part of the civilized world are known and 
regarded with approbation, — ^would, on a subject 
and occasion of such importance, — in the face of 
that same world, lightly hazard any assertion 
without some substantial ground. 



SUPPLEMENT 

WHICH MAT BE ADDED OR NOT TO ANY ONE OF THE 
THREE OR ANY OTHER PROPOSED PETITION. 



^. Corruption—its imputability to English Judges. 

» 

1. Corruption is genercdly spoken of as the 
ne plus ultra of depravity in a judge. By English- 
men, the English ire commonly spoken of as form- 
ing, in respect of clearness from this stain, an 
honourable contrast with the judges of other coun- 
tries. After reference made to what is above, we 
entreat those whom it may concern, and the Hon- 
ourable House in more especial manner, to consi- 
der — whether, either corruption or something still 
worse is not, beyond dispute, with few or no ex- 
ceptions, but too justly imputable to English 
judges. For — if denial and sale of justice, with 
profit by the amount of the sale, be not corrup- 
tion; or something still worse# what is ? 

2. Like other trades, — the trade, , which may 
with propriety be termed the trade of corruption, 
may be carried on — either in the retail or in the 

4 
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wholesale way: in the retail way, when it is at 
the charge of individuals only that it is carried on ; 
in the wholesale way, when it is at the charge of 
hundreds of thousands and millions, that it is car- 
ried on : by sale of justice at the charge of hun- 
dreds of thousands, with benefit in the shape of 
pecuniary profit: by denial of justice, at the charge 
of millions,, with benefit in the shape of ease. 

3. By tlie word corruption^ only in that which 
has just been styled the retail mode is the thing 
itoelf commonly brought \o view. In this case, 
the concepticm fi?f oied of the magnitude of the eyil 
produced, is naturally much exaggerated. Cause 
of the exaggeration, this : In so far as carried on 
in the retail mode, whatsoever intercourse has place 
on the occasion is of course carried on in secret : 
by the secrecy, suspicion, and thgt on the moat 
incontestable grounds, is excited ; facts, though 
it were in small number, transpiring by accid^t, — 
es|)ecially when other persons of note ai:e con- 
cerned in them, or affected, by them — suffice to. 
produce in the public mind tlje conGeptiDn-r-tbaA 
the. instanpes in which it h^t^.f^suc.^ ar§ much more 
numerous than in reality t^^y are. Under govern- 
ments^ s^d. in judicatories, in whiqh means of cor- 
ruption,, producing profit by. money or money »> 
worth recQiyed intbe. direct way, have place, — the 
prol)2^l:|le number of tjiese instaDcee is not very 
great., Why?. Becsi-use in.this case. the receiver 
iiiufj; pu|; hinapelf ipi the powey of.the giver: and 
becf^u^ a proposed giver v^ill not, without sUch a 
sum in his hap^ds as ^ill (be thinka) duffiee.to out*^ 
weigh 1;^fear of th^ x\s^ in t|ie mind of the judge, 
incur the risk oif b^ing. delivered over to pupiith- 
me^t by ^hat s^me judge. 
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4. In a (tirect way in tfare s^ape c^ money, small 
indieed, oompatatively speaking, is the probability, 
that, on the part of an Einglii^ Judge, corruption 
skotild have place. Why? because, so far as con- 
cern reputation, — ^by a Judge, a bribe could not 
be received in a direct way without his putting him- 
self, as above,' in the power of the bribe-giver. But, 
indirect ways there are, in which no such danger 
has place: — ^where, for example, it is not the 
Judge, but a connection of the Judge's, that receives 
the benefit in question ;~and that from a connec- 
tion of the party ; especially if it be in- the shape — 
not of money, but, for example, of a lucrative' 
office, or a lucrative bargain. 

5. Note here, that on the part of a Judge, as 
on the part of any other man, — where, in this or 
any other shape misconduct has place, — the amount 
of the evil in ail shapes taken together being given, 
it matters not what has be^n the motive, in the 
case of a Judge, — besides self^regarding interest 
in respect of money or money's worth at the 
hands of individuals, — temptations to the opera- 
tion of which his probity stands exposed ; are — 
self-regarding interest in respect of desire of the 
matter of good in that and other shape, at the 
hands of government, together with sympathy and 
antipidhy as towards individuals or classes of any 
sort, — on whatever account — private or public. 
Now then---4o corruption, — (if corruption is the 
name to be given to misconduct otherwise than 
from blameless misconception)-^to corruption, in 
the retail mode, from all thes^ sources^ the probity 
of the judge stands more or less exposed^ — in all 
coontries, and in all judicatories. Why ? Because^ 
by all these efficient causes, misconduct, in any 
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shape, may, on the part of a functionary, in that 
as in any other situation, be made to have place^ 
without need of intercourse with any other indi- 
vidual ; and this, unless circumstantial evidence 
be received as sufficient, without possibility of it« 
being, for the purpose of censure, proved either 
in a legal tribunal, or even in the tribunal of public 
opinion. 

6. Thus it is— that, in respect of corruption, 
carried on by functionaries in all situations in the 
retail mode, England is not miich otherwise than 
upon a footing vvith other countries: while, in 
respect of the corruption trade, carried on by 
judges in the wholesale way, as above, she is al- 
together unrivalled. 

7. Without any the smallest fear of punishment, 
— ^without even any considerable fear, if any at all,6f 
any such disrepute as he is capable of being influ- 
enced by, — an English Judge, on a question in which 
the ruling one or the sub-ruling few are supposed 
by him to take an interest, may commit injustice to 
any amount in favour of that side. Without danger 
of any such disrepute, for two reasons. 1 . Because, 
at the hands of all with whom he is in the habit of 
passing his time, or is in any particular way con- 
niected, — instead of disapprobation, approbation is 
the sentiment he will make sure of experiencing. 
2. Because, in the situationof a judge, — partiality 
in favour of that side is so general, not to say uni- 
versal, and is the result of influence notoriously so 
irresistible, that, on the part even of those who 
suffer by it, slight is the degree of disapprobation 
which it calls forth : a mere nothing in comparison 
of that which would have place, if it were by hard 
money, to the same vajue, that it was produced. 
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8. In the case of an alleged libel, for exam- 
ple, against a Government functionary, as such, — 
what man is there that ever expects, that the 
chief justice' will fail to do his utmost to procure 
the conviction of the alleged libeller ? or, on the 
prosecution of a justice of peace, to screen him. 
from punishment ? If indictment be the mode, the . 
jury will be directed accordingly; \{ information, 
the impunity will, as far as possible, be conferred 
at an earlier stage : — the rule will be refused : the 
established maxim about 7?iotives— (no conviction 
without proof of a corrupt motive) — being of itself 
equivalent to a statute law granting impunity to 
every abuse of power on the part of every indivi- 
dual placed in that same oflSce. .A justice of 
peace, supposing it possible that punishment 
be his desire, would not be indulged with it : for, 
by the example of his punishment, delinquency 
on the par{ of others — 4000 and more, acting in 
that same office — might be more or less checked : 
not to speak of official men, in other offices,, whe- 
ther below him, on a level with him, or even 
above him/ In aiS far as in that office a . man 
is deterred from abuse of its powers— it is by 
fear — not of conviction (a disaster to which he 
does not stand exposed) but of prosecution; to 
which, whatsoever can be done for him, he cannot 
but remain exposed, at the hands of any such 
adequately opulent individuals, in whose breast re- 
sentment has so far got the upper hand o{p?*udence. 

9. As to incorruptibility and independence, — under 
matchless constitution, every judge is, on every 
occasion, acted upon by' that same matter of cor- 
ruption; of which the fountain springs from 
behind the throne: he alone excepted, who for 
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himself has nothing to wish for, nor. h^s refetian, 
friend, or enemy. What then, but either deceiver 
or deceived can any be, by whom, in the situation 
of an English judge, any such quality as indepenh 
dence is said to have place ? 

Two laws, madCy both of them, foy these same 
judges who " never make any law," two lawsi-rr- 
either of them, much more both of them together, 
(not to speak of the fullest assurance at the hands 
of legislators, of which presently) suffice to keej^ 
banished from the mind of an English judge, all 
apprehension of punishment, in any shape, fpr d4y 
thing done in the exercise of his power. One is 
— that which enables a public paan, to whom «pis- 
conduct is imputed, to bring down puni3hff6nt on 
the head of the in^puter> without exposing hini^i^lf^ 
on that occasion, to any such unpleasant accident, 
as that of hearing the truth of the imputation 
proved, out of the adversary's, or any other mouth :. 
the other is, that which preserves him from thie 
still more, unpleasant accident of hearing it proved 
out of his own mouth. 

Where the procedure is hj informati^i, true it 
is-^that, in some instances, the court has refused 
to grant what is called the rule, (namely, the rule 
l^y whicl| it i^ suffered to go on) without an affida^- 
vit, iienying the truth of the imputation. But, for 
preserving an oppressed complainant froip being 
punished instead of the oppressor, what would this 

Jractice do, were it ever so sure to be adhered to ? 
ust nothiiig. Whether any judge, whosie ptea^ure 
it has been to receive a bribe, will have receiyed 
the bribe-giver, with a third person in his hand> 
to bear witness of the trsmsaction, may be left to 
be imagined : and, without such third pieraan the 
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evidence of the bribe-^vfer will go ftw nothing; 
for, forai&ifiueh M to 'conviction in case of perjury^ 
two evidend^s ik^ m4de necessary, a license is 
thereby gfaxited to eV6ry person to commit perjury, 
whoever too fevidence, in addition to the testimony 
oi one witness, has had place. 

But, snppibse an extraotdinary case : similar or 
oth^r evidence, liot only in existence btt obtain- 
able, on the strength of which it i* possible that 
conviction may take place. How stand the rela- 
tive situations of the parties f Against corivittioii 
of the doubly guilty functionary, guilty of the 
original oppression or depredation, guilty of the 
perjury committed for the purpose of transferring 
all punishment from the injurer to the injured, the 
chances are several to one : Mobile, to the op- 
pressed or plundered accuser, or other prosecutor, 
punishment is applied to a certainty : punishment, 
that is to say, pecuniary punishment, and this to 
ftn amount not ascertainable beforehand ; but fre- 
quently not les^ than some hundreds of pounds. 
True it is,' that, in this case, liot punishment but 
costs is thfe name given to it : but, whether by this 
change of denoioiination any abatement be made in 
the suffering produced by the thing denominated, 
may be left to be imagined. 

•True it is again— a mode there is, in which, if a 
judge, or any other functionary or any other per- 
son by whom oppression, depredation, or any 
other crime has been committed, wishes to see it 
exposed to public view, — he is at liberty to put ih 
for the indulgence : this is the mode by dctioh : for 
in this case the alleged libeller — the defendant — is 
left at liberty to prove the truth of the imputation ; 
which if he does, the criminal, whose guilt has 
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thus been proved, obtains no damages, and perhaps 
pays cogts. But, some how or other,- a desire of 
this sort is not very commonly entertained. 

Not that in all cases the guilt of the prosecutor 
is thus demonstrated by the mode of .prosecution 
chosen by him. For where, as in the cases, of 
indictment and information, the suit is of that sort 
in which punishment is applied under the name of 
punishmetU, to \\ie author of the injury, — and no 
compensation given directly and avowedly to. the 
mffertr by the injury, — in this case the testimony 
of the sufferer is admitted ; and not only so, but as 
capable of being taken for suflBcient, without corro- 
boration from any extraneous evidence. But, in 
the case in question, extraneous evidence, and that 
adequate, never can be ,wanting. It is given by 
every man, by wBom a copy of the alleged libel 
has been purchased. 

Accordingly, if any such criminal act is imputed 
to a man: to any man, and in, particular to a 
judge, — he will proceed by one sort of suit or 
another, according as he .is guilty or not guilty. 
If; not.guilty, he proceeds by action: if guilty, he 
proceeds by indictment or information ; by infor- 
mation — either in the ordinary way, or by informa- 
tion in the ex officio way: m the ex opfcio way, 
that is to say, by the mere act, if obtainable, of the 
attorney-general, without application for leave, 
made in public, to the court. This being the 
case, — if it be in any one of these three last-menT 
tioned ways that he proceeds, — to what a degree 
he -exposes his character to suspicion, not to say 
gives it up, is sufficiently obvious. 
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^11.. Other ^mrces, of apposition to Law. Reform. 

1. If it be of use,\that, . in the situation of 
judge, the opposition of interest to duty under the 
existing system should be held up to view, — not 
less so can it be, in the case of. those, by whom 
the conduct of all judges is determinable. 

2. On this occasion may be seen two con- 
flicting interests, by which the minds of legisla- 
tors . are , everywhere operated • upon : legisla- 
tors, and the : ruling few in general : to which 
class belong of course the, judges ; whose case 
comes, on ^ this account, a second time under 
consideration ; of these same conflicting interests, 
the one acting in accordance . with the . official 
duty, the other in opposition to it. 

3. First, as to duty in respect of the main end 
of justice : namely, maximization of the execution 
and effect given to the several existing laws, by 
whonasoever made. To the legislator for the time 
being, if to anybody, belongs assuredly this duty, 
in the character of a moral duty : necessary to the 
fulfilment, of which, (as there has so often beep 
occasion to observe) is , prevention, not only of 
mis-decision, but of non-decision^ where, and in such 
sort as, decision is necessary to the production of 
that same e^ec^: so likewise in respect of the 
collateral ^nAs of justice ; namely, minimization of 
expense, delay, and vexation. 

4. Thus : much iox duty,^ But, as io interest, 
upfortunately, in the breast of the rlegislator, as 
well, as in that of the judge as such, — against that 
interest which is in accordance with duty, fight 
other inti^rests, which. stand in .'oppoi^ition to it. 
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Interests in accordance with duty, those which 
belong to him, in c6mmon with all other Members 
of the community ; interests in discordance with 
and opposition to duty, all tho&^e xthit^h, being 
peculiar to the few, <iannot be |>rotttoted but at 
the expense of those of the other members of 
that same community ; in a word df th^ Hibject- 
many. ' ' ^ 

6. So much for conflicting ife^ere^^i?; now for 
iatv. In the aggregate body of the laws, some 
ifhere will always be, t)y which tfce pronK>tion of 
the interests of both sections — that of the subject- 
niany, and that of the ruling few— iwill tave been 
endeavdured at, and in a greater or less degree 
compassed : others again there will be, by whieh 
the interests of the ruling fe^ will be ptbmotfed, or 
be endeavoured to be prtftxioted, at the expense 
of those of the subjfect-mariy : others again by 
which the interests of the subject-many will be 
promoted or be endeavottrM' to be promoted, at 
the expense of the particular interests, or sup- 
posed interests, of the ruling few. 

6. So much for legislators at large. Enter 
now in conjunction, such of th'em as ftre lawyers, 
and lawyers at large, official and? professiotial, 
both in one, and profesi^Jonal at large; looked up to, 
all of them, by legislators, as Iheir adtisers. These 
being the only persons, who Can* feo iftut-h' afe pFO- 
fess to have any general acquaintance with the law 
as it is, — thence it but tdbnaturall^ comes tb pass- 
that, as often as any proposal for the amelioration 
of the system is brought forward,— the bpittlon bjr 
them declared is, as of course, referred to, ais that 
on which the determination respecting acceptance 
or rejection shaM be grounded. But, it being in 
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tbe highest degree their interest tbut it «haUI>e 
in a state its opposite to the interest 4)f tfaie' pedple 
in respect c^the aboTementioned ;^d8 of jiffitifde, as 
posfiibie, — and^ what&rer it be, as little known as 
possible, — <tf course, so it is, that suppoBing any 
such change proposed, as affords a promise of ren^ 
dering it conformable to the ends of justice, ^bat-* 
ev&r knowledge each man possesses is applied-**^ 
not to the promotion, but to the prevention <i it ; 
prevention of it--by any means, and in any way ; 
in an open and direct way, x)r in a .disguised atid 
indirect way ; in partioalar, by the promotion of 
such narrow improvemeaits, apparent or even veal,* 
so they be— eitl]^ by unadaptiUlity, or by their 
narrovniess and th6 consequent length of time re*- 
quisite for their establishment, obstructive of alt 
adequate as well as beneficial change. 

7. Accordingly when a plan has been brought 
forward, having for its' object the establish- 
ment of an all-comprehensive, uniform, and- self- 
consistent rule of action, — conducive, in etid^a- 
vour at least, in the highest . degree possible, td 
the happiness of the whole community, taken 
together, — and this at the earliest time possible,—^ 
litde less than universal have been tne anxiety 
and the conjunct endeavour to frustrate its design. 
For this purpose, silence, being at once the most 
commodious, and the most efficacious, has l^en 
the means generally resorted to : the most e'ffica- 
cious; forasmuch as by declared opposition, at- 
tention would be drawn to the subject, and to the 
validity of the arguments ^ favmtr of the plan ; 
and the futility of tiaie ablest' and strongest argu- 
ments capable of being brought against it, would 
be the more extensively perceived. 

8. Hence it is--<that, und^r the existing system — 
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while, on the part of judges, not oiily acts of 
wilful omission to give execution and effect to the' 
law have place, but acts are committed, by ^hich 
the authority of the will declared by the legisla- 
ture • is avowedly overruled,-^so perfectly undis- 
turbed is the tranquillity manifested by legislators. 
In cases, in which no particular detriment to the 
particular interests of the ruling few is percepti- 
ble, as plenary as can be wished is the indulgence : 
in these cases, these hired servants of the law are left 
to obey it or break it, as is most agreeable to them. 

9. Parliament enacts one thing: equity rules, 
or acts, the opposite thing. The Earl of Mans-' 

^e&/, ablest as well as most zealous absolutist that, 
since the aristocratical revolution,' ever sat upon 
an- English bench, — ^had for uise, a word -admirably 
adapted to this purpose. According to him, sta- 
tutes, liiogly or in any number, were on each 
occasion, to be taken in hand and moulded. 

10. Thus, on a comn^on4aw bench: and, in 
equity, the Earl of Eldok, though without the use 
of the word, was not backward 'in declaredly fol- 
lowing the example.* As for apprehension, no 
very strong sensation of this sort could reasonably 
be entertained, by a Lord Eldon, sitting in his 
court of equity, of the samerLord Eldon sitting in 
judgment on his own conduct in his House of 
Lords. Now, for above these ^four years, has 
indication of this mode of ruling, by vigour, over 
the law, been before the ' eyes of the public; 
There it is ; and who cares ? Just as much the 
tories out of place as the tories in place .'^^ 

11. Connected with this prominent and unde- 
niable interest, may be^^seen another particular and 

* Jndicatidns respeidfing Lord Eldon. ' 
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sinister interest^ . which - though so : much le89 
extensively, shared, will, byjts latentcy, and the 
consequent appearance of disinterestedness, -natu- 
rally operate, in the sinister direction, with still 
greater force. This is the interest, of the ex-lawyer. 
Interest affected, and feared for, by the laMryer in 
office or practice, .pecuniary interest: interest 
affected, and feared for, by the ex-lawyer, interest 
created by regard for reputation, reputation of 
appropriate wisdom. Well-grounded altogether 
is this fear, it must be confessed : for, proportioned 
to the acknowledged beneficialness and extent of 
any such beneficial change, will be sure to be the 
real folly which has. all along been covered by the 
veil of apparent and boasted wisdom. Occupied — 
first in the study of this system, then in the act- 
ing under it, and all along in the magnification of 
it, the labour of a long life, — and now, after all, 
and all at once, a compound of mischievousness 
and absurdity is found to be the character of it ! 
What a shock to vanity and pride ! 

12. Not merely in proportion to the change 
effected, but as soon as the change is determined 
upon, will the sad sensation be produced. 111? 
gotten wealth and power excepted, all that the 
great man has been accustomed to be valued 
upon, or to value himself upon, vanished ! 

13. In the train of these sinister intere^, come | 
interest- begotten prejudice, jind authoritjf-'begctten \ 
jprejudice. But, of these sources of opposition to 
whatsoever is at once useful and new, — in ope 
place or another, so continually recurring,^ ha^ 
been the need, — and, with the need, the act,— rpf 
making mention,— that every further mention of \ 
them here may well be spared. 

14. Such being the exposure made of the oppo- 
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Mug ctltti»e8 : aow for its practical uses! Uses of 
it ta«y be 0&da t>^:— Ooe is — shewk^, that, 
taking &e ecriirtttig sj^tem all together, no proof 
of- its: fitiie$8r to esaist i« deelarable from its bavii^ 
thifts long beetle itv e^dstenett. 

1*5. The other iu$e is — shewing, that, agaiiistno 
ot^' diktingfu^baMe aTtide of the here proposed 
ityrtem, 0P of any; proposed system,^to any de^ 
clared opinion of any individual belon^ng to any 
one of those same classes, so far as it seeks to 
operate in: favour of the existing system, should 
any weight be attributed — zxiv regard be paid. On 
the contrary, it shoald be looked upon as an argu* 
ment mf&cour of that system to which the opposi- 
tion is made : in favour of it, and for this reason; 
With this subject, as with every other, the better 
sfcqnafinted a man is, and the greater his appro* 
priate ability, the better able will he be to bring. 
forward whatsoever relevant arguments in support 
of his declared opinions the nature of the case 
affords : and, the stronger the reliance placed by 
him on the effect looked for from his mere opinion, 
the' stronger the evidence of the consciousness of 
the depravity of the system, and the weakness qf 
allarguments producible in favour of it. 

16. To conclude. In this state of things, if, 
from the pressure of the enormous and perennial 
load of mi»ry, from which relief is hereby endea- 
voured to be obtainedi any such relief is to be 
expected, — it must be at the hands of one or 
other of three distinguishable descriptions of men' 
ill' the situation of legislators : one, in which a, 
sense of mo^l duty has place, and that same 
sense strong enough to constitute an effective 
cause of action : anol2ter, that to which it appears 
that its own particular interest ie so bound up 
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with the geoerel weal, as to have more to gaift than 
to suffer, from the substitution of tlie good system 
to the bad one : the third and last, that in whkh ^ 
a salutary fear, in sufficient strength, han place : 
the fear, lest wearied by the oppression, and en- 
lightened at length by the information received, as 
to the causes and the authors of it,— the subject- 
many should, insufficient number, concur in doing 
for themselves, what ought to have been done for 
them, and in so doing cease to exhibit that com^ 
plianee, by, aiMl in proportion to which, all power 
is constituted. 



Still, before this Supplement is concluded, a few- 
more articles, particularly the fifth and last of them-, 
may it is hoped be found not altogether without 
their use. As to the third and fourth, exhibiting^ 
impunity given to murder, and right trampled 
upon — both without the shadow of a reason — the 
practice is of such continual occurrence, that these 
instance of it would not have been inserted, but 
that, at the nioment of sending off the matter to 
the press, the memorandums made of them hs^- 
pened to present themselves to view. 

1, Appfying to Device III. — WrUten Instruments, 
where worse than usek^s, necessit€Ued, 

From, the Examiner for 30th November. 1828: — 
'' An action has been brought against the ' select" 
" (of St Giles's and St George's Bloomsbury) to 
** try their title; 200/. were therefore abstracted 
*^ from, the funds raised for the support of the poor, 
** and thus stimulated, his (the solicitor's) industry; 
** was extraordinary, for he put in fifteen special 
*' pleas covering the surface of 175 folios! On 
" Tuesday week however the Court of King's^ 
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" Beach redtuxd the nnmhtr more than one half,* 
*' and thus the select have incurred personailly the 
" needless and vexatious expense ' to which they 
*'- resorted for obvious purposes." 

2. Applying tQ Device V. — Oaths, fm* the eAab- 

lishment of the mendacity system, necessitated. 

From the Windsor Express, August 2, 1828. 

** At the Manchester quarter sessions, a woman 
*' was arraigned for stealing a shawl from a child 
" in the street. A little boy was brought forward 
'* to give evidence of the fact ; instead of being 
** suffered to do this, however, the Chairman 
^* examined the child as to certain theological 
" doctrines. After the child had said he knew it 

was a bad thing to tell lies, the Chairman said 
* Do you know what becomes of those who tell 

lies ? ' No, I don't.' Chairman: * Do you ever 
'* say your prayers V * Yes, I said my prayers 
** once.' Chairman : * And what prayer was it you 
" said?' * I said Amen.' Upon this the Chairman 
" refused to receive his evidence, and the woman 
" was set free." 

3. Applying to Device XL — Decisions on grounds 
avowedly foreign to the merits — ea^emplification of 
the crime-licencing system. 

From the Windsor Ea^press for July 19, 1828. 
Exemplification of the crime-licencing system. 

• In the reduction thus made, may be seen a sample o( the 
sort of law reform, which, were the matter left to them, woiild 
be established by Judge and Co. As to the reductum made in the 
gibberish, — what was the reduction made by it in the expense, or . 
what the expense of the application made for the reduction ? 
and therein, of the saving to the parties from these reductions, 
what was the net amount ? 
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;.v fAt^t the ^|}re$I^At iBeFkblpre assizes, a woman 
.^/..wajs chieirgCKl !Wf ith niuidenng her child by wilfully 
^f sufibeating' iti >v JSefore aay evidence, counsel 
t^^: fiubmitted /thbt the. woman must be acquitted of 
/Mhis . mtlrder^v :6ec«2|M)e atihe^ coroner's inquest, tht 
^\,imimbfon6€f the- jurors was stated to be Thomas 
* [ Winter JBame, instead €f JJiomat Winter Bum. 
'' Mr Baron Vaughan — ' I cannot hold that 

V Borne. and Burn are ^ the same name, apd lam 
y ckarfy'^ ci/ttRSu>;i that this objection puts an end 
**. te the coMi 'Tt\e qarifiOn^ miist ;bd diseha?ged. "' 

*' Another <;ase' ' oocurred on. Tuesday in the 

V King's B^M^h; : Fisher . v. ' Clement. It came 
^' out'dming the trial that the defendant who had 
'^ been found guilty in: the Common Pleas, was 
'^ allowed a ^emre de novo by. the King's Bench^ 
'^because in one of the countsiin the declaration, 
'' the words 'vof and concerning' had been omitted." 

4. Applying to Device XIY .-^Groundless arrest 
for debt. - 

From the Examiner of 1 1th January 1829, page 
li&.— •'* The rules embrace a suburb, immediately 
*' adjoining the King's Bench prison,- of a circum- 
f ference of about irom two to three . miles, and 
^^ conta&ing abcmt six milies of ^ open roads and 
ff streets. This.ddvanAage to debtors is smnewfaat 
** similar to that accorded prisoners of war on their 
** paroh d^b^nmur^'wiihi^e exceptioi^ that, in this 
'^instance, the law fixing the. maTshal fbr the debt 
-^ of bisr 'prisoner, whenever the : lajktar shall be 
^^ foiind without the limits of * themleii,' that offi^ 
* ' cer very , pmflerl^f^' takes care^ iib nceife siifiBcieht 
*^ seciirity. ) Itis bytiie jirivilege of granting ^ the 
*^ rales^ to prisoners, that tihen^arshal realises the 
** greater portion of his income, which is said to 

5 
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'' amount in the gross, to from 10,000/.'^ to 20,000/. 
'* The charge for the rules is in proportion to the 
** amount of the debt, the rate demanded being 8/. 
'" for the first and 5/. for every other 100/. of the 
** detainers lodged against a prisoner. The^botids 
''are also pre|)ared in the marshal's office, and 
'* leave their profit in his poeket.— r-JSTm^'^ .BcwcA 
'' Gazette:* 

The patronage' of this office, whatever may be 
the emolument of it, being in the hands of the 
chief justice of the King's Bench, as the patronage 
of a living is in the hands of the proprietor of the 
advowson; and it being thus his interest, that op- 
pression aind depredation,' at the charge of men thus 
under affliction, should, in proportion as any in- 
crease in the amount ' of the emolument is the 
result, be screwed up to the highest pitch possible, — 
these things considered, what regard cin be* due, 
to the ipse dirit authority, of anything which by a 
man in stick a situation, is ever said in favour of* 
the existing system, may be left to be imagined. 

6. Applying to Device XIII. — Jurisdiction split and 
spliced: Abridged Petitian, Article 257 . 

Not by any means" a matter of indifference is, 
in this case, the appellation employed. To many 
a functionary, by whom, as such, the power of a 
judge is exercised,' the appellation of jW^ is not 
wont to be applyed. Instance,-, z,- justice of the 
peace. Mind now the- advantage taken of this 
circumstance, for the never neglected purpiose, of 
excluding,' from the practice of judi<3atute,'the light 
of publicity, and thence the' only check, to vi^hich 
in varioussituations'-^ahd more especially in that of 
a judge who ^ is styled' jW^e,~=power, otherwise 
completely arbitrary, stieinds exposed. Speaking 
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of the ' j udicatory of the. sort of judge styled a j aw- ^ 
tice of the peace, inthecasea in which he acts, or 
may act, without any other with him,— so shame-< 
less have been judges of the sort styled ^W^e^ — ta 
such a degree shameless, as. to declare — that it is. 
not 9l court of justice : and that, this being so, he 
who presides is not under the < obligation of car- 
rying on the business otherwise than in secret. 
Innot^, court, of justice ? What then is. it ? A court 
of injustice ? this it must be, if anything.; unless 
between the one and the other a medium can be 
fouhd. 

Other instances have been aflForded by the sort] 
of judge styled a coroner ^ who presides in the judi- ) 
catory styled the coroner^s inquest. To what pur- 
pose, unless it be that of sharing, in the privilege 
of giving impunity to past, and thereby encourage- 
ment to future murder, possessed and exercised;, 
as above by judges styled judges? 

Behold here an example, of the way in which 
the judge-made law styled common law i^ made. 
King, lords, and commons,, altogether, would 
they dare do any such thing? 

6. Applying to almost the whok constellation of 

Devices. 

Under the Mosaic code; justice was admi- 
nistered at the city gates. Why at the gates? 
Even because there was the greatest affluence of 
passengers: affluence — ^notof paid, but of gratuitous 
observers, and thereby inspectors, on the prin- 
ciple above submitted to the Honourable House. 
Of factitious expense or delay, in no shape, under 
that system, is any trace visible. Exclusion of 
parties from judges' presence — unintelligible- 
language— useless written instruments — subordt 
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nation and practice of lying— <!«ssatioji iof | uclgc5!s 
service for six months and twelvemonths togetljer-r- 
blind fixation of times for judicial operations— me^ 
chanical^ substituted (as hath been seen) to mental 
judicature — ^useless transference in bajiidyiiig ; 
add ---transference of suits from judicatory to jud^t 
catory— decision on grounds avowedly foreign ,to 
the merits-^jurisdiction, when it should be entire^ 
split and spliced, — of any one of all these abomma- 
tionSy not a vestige visible. 

Whence now this difference ?— Whence ? but 
that the God of Moses was the God of Justice ; the 
God of Judge iind Co.> the Ds&mon of Chicane^. 



1 7 . October the 3rd, 1829 : one more last word : 
facit indignatio vcr^ww^-^-iodignation, called forth 
by the occurrence pf the.mbment, has produced it. 
But, the very last word this must be: for, if the 
like cause were constantly productive of this same 
effect, never would this publication find its close. 

18. Two guineas for one minute occupied in 
bearing a part in the useless and mischievous 
ceremony— the swearing ceremony ! fees to this 
amount extorted by a master (ordinary) in Chan- 
cery, for, a business, which, by a solicitor arrayed 
in. the title of Master Extraoedinary, is done 
for half-a-crown ! Five guineas, to the same extor- 
tioner for the bare receiving^,- of a paper styled an 
answer; besides travelling expenses, forarusele&s 
journey of from six to twenty mMds. 

19 « Plunderage, to these amounts, > extorted, 
or endeavoured ttx he extorted^ from p^itpersvrbil&t 
in prisan /. In prisoai, — duririg^ life. ; AxiA for. what ? 
¥or no less a crime (it is tree) ^air^at of .uiefc/- 
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lim. But,, the, .proof of itis-^whatl-^No ptlier 
th^B the iiaability to pay costs: thei.co^ts, aU 
&ctitious<: tdres^ fiowA bythe daenKm of cbipaaid^ 
€rop9t for tbe'sowmg and gatheriogdn ^uf .whUrh^ 
the courts of iniouity^ so ' middaiiedo coi^ritr^ ^ 
a^e^»(^, are kept on loot. ' 

20. Of this same, eveotually intended life im«- 
prisonment^ in one pase seventeen years already 
passed* Of this c^se, ^th tsi^c other dkniliar otves^ 
the disclosure produced'. by a visit to tbe'Fte^ 
prisoo; namely/ the visit, forced fi^^ the fore* 
mo^t of tha^n'i-^^atfidrai^fi/vandiaiiti-arefoitAists 
in.^U shapes, inHoitourableHouBeua^th^newiSoli'^ 
citor-general, imported into it, with his minvtte 
scraps of reforms and sham reforms, for the spe- 
cial purpose of keeping the door shut against all 
adequate ones. 

21. Behold the letter written by hitri^'^^ritten 
to one of the victims of the oppression : 'giving him 
the assurance, that it would be '^ hii own fault'' if be 
continued to be thus oppressed*. Behioid incithis 
letter a genuine' English lawyer^s sermon, on the 
text. — *' I was in prison and ye visited me/^ 

22. "Woe unto you lawyer3! for'' ye fiave 
" taken away the key of knowledge ; ye entered 
'* not in yourselyes, and them that were entering 
*' in ye hindred." Luke xi. 52. Read this; ye 
Anti-codificationists ! 

23. 'vWoe unto you also ye lawyers! for ye 
" lade men with burdens grievous to be bornei, 
*' and ye touch not the burdens with one of your 
*' fingers." Readfliis, ye fee-fed delayers, deni^rs, 
and sellers, of what ye caXl Justice / 

24. The power, given to judges by Lord Elddn 
•and, Mr Peel-rrthe power of imposiiQg;^ on the 
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indigent and already afflicted^ taxes without stint) 
putting the produce into their own pocket^^ — 
this power has already been over and over again 
held up to abhorrence ; and, on each occasion that 
seems favourable, will be so s^in, so long as any 
blood remains in the hand which gives motion 
to this pen. Of the purpose and use of the creation 
and preservation of this power ^ this case presents an 
exemplification.— ^And this is called government! 
and this is called jW^ice/ 

25. Rebellion forsootb? ** Durum esf (says a 
maxim of their own) — Oh yes — (/fin^m enough — 
durum est torquere leges, ad hoc ^' ut torqueant 
homines.'' 

To torture men, the tyrant words distorts: 
These are the fee-fed lawyer's cruel sports. 

2ft. Of these sham convictions of rebellion, — ^if 
persevered in, with the practical consequences 
deduced from them, — what more apposite requital 
than a real and successful one?* 

* Seen, for the history of this business, have been the docu- 
ments following :— . 

1. Account of the Solicitor- general's visits to the Fleet 
prison oa the 11th and 12th; headed Chakcbrt Reforms. — 
Morning Chronicle, 15th September 1829. *' From the British 
Traveller.** 

2. Account of these same visits : one of seven cases mentioned 
in the above, the last four omitted. — Morning Herald 15th 
September; headed Chancery Reforms, Visits, &c. *^ From 
the British Traveller." 

3. Article^ headed Chavcxrt RsroRMs, Contempts of 
Court.-— Morning Herald, September 17th. 

4. Masters in Chancery — their charges. In a letter signed, 
A Solicitor. Article, headed Contempts of Chakcert. — 
Morning Herald, October 2d. 

5. Article^ beaded. '* Chanceimt: Practice. The Sbltcit6i>> 
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general and the rebel Pickering*' containing a Bill of Costs. — 
Morning Chronicle, October drd. 

Not seen, the British Traveller^-the original source of the 
information on this subject 

^ A beneficial exemplification of public spirit would be a 
republication of the above matter in a cheap f<»ni* 
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The Petition of the Undersigned, 

HUMBLY SHEWETH, 

That, in so far as our respective consciences 
will allow, we entertain the sincerest disposition 
to conform ourselves in all things to the good plea- 
sure of those who are set in authority over us. 

That, when, by any of us, a wish is expressed 
to know what that pleasure is, he is bid to look to 
the law of the land. 

That, when a man asks what that same law 
is, he learns that there are two parts of it : that the 
one is called Statute Law, and the other Common 
Law, and that there are books in which these same 
two parts are to be found. 

That, when a man asks in what book the 
Statute Law is to be found, he learns that, so far 
from being contained in any one book, howsoever 
large, it fills books composing a heap greater than 
he would be able to lift. 

That if, he thereupon asks, in which of all 
these books he could, upon occasion, lay his hands, 
and find those parts in which he himself is con- 
cerned, without being bewildered with those in 

a 
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which he has no concern, — ^what he learns is— 
that the whole matter is so completely mixt up 
together, that for him to pick out the collection of 
those same parts from the rest, is utterly impos- 
sible. 

That, if he asks in what book the Common 
Law is to be found, he learns that the collection of 
the books in which, on each occasion, search is to be 
made for it, are so vast, that the house he lives in 
would scarcely be sufficient to contain it. 

That, if he asks who it is that the Statute 
Law is made by, he is told, without difficulty, that 
it is by King, Lords and Commons, in Parliament 
assembled. 

That, if in continuation, we proceed, any 
of us, to ask who it is that the Common Law 
has been made by, we learn, to our inexpressible 
surprise, that it has been made by nobody : that 
it is not made by King, Lords and Commons, nor 
by anybody else : that the words of it are not to 
be found anywhere : that, in short, it has no exist- 
ence ; it is a mere fiction ; and that to speak of it 
as having any existence, is what no man can do, 
without giving currency to an imposture. 

When, upon observing that, by every judge, it 
is spoken of as a reality, and that he professes to 
be acting under it, — ^we ask whether it is not he 
that makes it ? We are told that this is what no 
judge ever does, and that, by any of the learned 
judges, a question what part of the law is of his 
making, would be received with indignation, and 
resented as a calumny. 

That when, seeing men put to death, and other- 
wise grievously punished by order of judges, a 
man asks by what authority this is done, he learns 
that it is by the authority of Statute Law or Com- 
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mon Law, as it may happen : and if he thereupon 
asks whether, when it is upon the authority of the 
Common Law that the judge does this, it is not 
by this same judge that this same Common Law is 
made, he still receives the same assurance — that 
no judge ever makes law, and that a question what 
part of the law is of his making, would be received 
with indignation, and resented as a calumny: 
while the truth is — ^that, on each occasion, the rule 
to which ^ judge gives the force of law, is one 
whicht on this very occasion, he makes out of his 
own head : and this — not till the act for which the 
man i^ thus dealt with has been done : while, by 
these same judges, if the same thing were done by 
the acknowledged legislature, it would be spoken 
pf as an act of flagrant injustice, designated and 
reprobated, in their language, by the name of an 
ejp post facto law. 

All this while, we are told, that we have rights 
given to us, and we are bid to be grateful for those 
rights : we are told that we have duties prescribed 
to us, and we are bid to be punctual in the fulfil- 
ment of all those duties ; and so (we are told) we 
must be, if we would save ourselves from being 
visited with condign punishment. Hearing this, 
we would really be grateful for these same rights, 
if we knew what they were, and were able to avail 
ourselves of them : but, to avail ourselves of rights, 
of which we have no knowledge, being in the 
nature of things impossible, we are utterly unable 
to learn — ^for what, as well as to whom, to pay the 
so called-for tribute of our gratitude. 

As to these same duties, we would endeavour at 
least to be punctual in the fulfilment of them, if 
we knew but what they were ; but, to be punc- 
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tual in the fulfilment of duties^ the knowledge of 
which is kept concealed from us, is equally im- 
possible. That which is but too possible, and too 
. frequently experienced by us, is the being thus 
punished for not doing that which it has ikas been 
rendered impossible for us to do. 

Thus, while the rights we are bid to be grateful 
for are mere illusions, the punishments we are 
made to Undergo are sad realities. 

Finally, thus it is that we, who, in so far as 
such oppression admits of our being so, are his 
Majesty's dutiful and loyal subjects, are dealt 
with as wfere the children of Israel under their 
Egyptian task-masters. 

we hear of tyrants, and those cruel ones : but, 

whatever we may have felt, we have never heard 

of any tyrant in such sort cruel, as to punish men 

. for disobedience to laws or orders which he had 

kept them from the knowledge of. 

We have heard much of cruelties practised by 
slaveholders upon those who are called their slaves. 
But, so far as regards the mode of treatment we 
thus experience, — ^whatever be the cruelties prac- 
tised upon tkem, never have we heard this to be of 
the number of those cruelties* The negro, so long 
as he does what he is commanded to do, • and ab- 
stains from doing that which he is forbidden to do 
— the negro — slave as he is, is safe. In this 
respect, his condition is an object of fenvy to us, 
and we pray that it may be ours. 

We have heard not a little of the pains taken by 
the Honourable House, in the endeavour to put an 
end to those same cruelties. We cannot refuse to 
any such endeavour the humble tribute of our 
applause. But we hope we are not altogether 
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unreasonable in our wish, to receive from the lumds 
of the Honourable House, the benefit of the like 
endeavours. 

That which, for this purpose, we have need of 
(need we say it?) is a body of law, from the 
respective parts of which we may, each of us, by 
reading them or hearing them read, learn, and on 
each occasion know, what are his rights, aind what 
his duties. 

The framing of any such body of law cannot 
indeed but be a work of time. This is what we 
are fully sensible of. But the sooner it is begun, 
the sooner will it have been completed : and the 
longer the commencement of it is deferred, the 
more difficult will be the completion of it. Com* 
pleted indeed it cannot be ; and of this too we are 
fully sensible, otherwise than by the King and the 
Lonis, in conjunction with your Honoui^ble House. 
But, to the taking in hand this most important of 
all weeks, there is a preparatory operation, which, 
we have been assured, and verily believe, is 
within not only the power, but the practice of the 
House — of the House — acting in its single capa- 
city, and by its sole authority. This is what we 
hereby pray for, and it is as follows. 

1. That the House, in and by its votes, may be 
pleased to give invitation to all persons so disposed, 
to send in, each, of them, a plan of an all-compre- 
hensive code, followed by the text thereof; this 
text, either the whole of it at the same time, or in 
successive portions, as he may find most conve- 
nient. 

2. That, for indemnifying each such contribu-^ 
tor from the ea^pence of printing, the House may 
be pleased to give authority to him to send in, such 
his work, in manuscript; to any person authorised 
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by the House to print its proceedings : that is t(> 
say, for the purpose, and, subject to the limitation 
hereinafter mentioned, under the assurance that 
the same will be printed, along with the other 
proceedings of the House, in like manner as Acts 
of Parliament are at present* 

3^ As to the persons of such contributors, we 
humbly insist, that, from the liberty of sending in 
draughts for this purpose, no person should stand 
Excluded. No ; not any person whatsoever* For 
Suppose, for example, a foreigner to send in a 
draught better adapted to the purpose than any 
draught sent in by any of his Majesty's subjects, 
' — ^we see not whv his being so should debar us 
from the benefit of it t and assuredly we see not 
any reasod whatever for any such apprehension, 
as that, by the Honourable House, the circum- 
stance of the draughtsman's being a foreigner 
should ever cause a less well-adapted draught to 
be employed and sanctioned) in preference to a 
better adapted one. 

4. As to the expehce that might be eventually 
attendant on the printing of such draughts, it is no 
inore than we are perfectly aware of. But there 
are two arrangements, which taken together, we 
cannot but rely on, as sufficient to reduce within 
a moderate compass, the amount of that expence« 

6. One is, that it be an instruction to every contri^ 
butor, tha. no such contributor shall receive the 
benefit of the accommodation thus afforded, unless, 
to each article or set of articles in his proposed 
code, the reason, or set of reasons, by which it was 
suggested, on which it is grounded, and to which 
it trusts for its explanation and reception, be ap- 
pended. 

6. The other is — that, by the Honourable House, 
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power be reserved to itself, by the hands of any 
person or persons for that purpose, thereto ap- 
pointed, — to put a stop at any time, to the printing 
of any such draught: after which, should the im- 
pression be continued, it will be at the contributor's 
own expense. But that, to assist him in the fa- 
culty of thus making a virtual appeal to public 
opinion, — such part of his draught as shall have 
been already printed, shall be delivered to him, to 
be disposed of as he shall think fit. 

As to the obligation of attaching the abovemeiv- 
tioned rat'mmle, we trust to it as a powerful incen- 
tive, to the framing and sending in, well-grounded 
draughts, as well as a powerful instrument f« 
keeping the service unincumbered with ill-grounded 
and ungrounded ones. To frame a proposed code 
of laws, with apt reasons all along for its support, 
is, in our eyes, the most arduous, as well as the 
most useful, of all purely human tasks that the 
human faculties can employ themselves upOD: 
and, proportioned to this our persuasion, is of 
course our desire — that, without any exception, 
the door should remain open to all contributors, as 
above : while, on the other hand, to firame proposed 
laws, destitute of such support, is what no hand 
that can give motion to a pen would feel to be out 
of its power ; it is what not we alone, but our 
mothers and our grandmothers likewise, would be 
capable of doing, and might peradventure be dis- 
posed to do : and it is (we have sometimes heard) 
no altogether uncommon si^t, to see hands, little 
better qualified, thus occupied. 

To each such contribution should be attached a 
name and address : this, not for the purpose of de- 
terming the authorship (for that might be left to 
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each one's desire,) but for the purpose of responsi- 
bility, in the case of any inapplicable matter, sent 
in for the purpose of derision, by persons engaged 
by sinister interest in the endeavour to render the 
measure abortive. 

As to remuneration, we humbly insist that none 
in any shape other than that of the eventual honour^ 
of distinction and public approbation, with the 
benefits, which, in so many shapes, in amounts 
proportioned to the degrees of it, cannot but be 
among the fruits of such approbation, — ought to be 
allotted to any work so sent in : so far from pro- 
moting, any such remuneration could not but 
operate in counteraction to its proposed object, as 
above. It would operate as a notice of eaxlmion^, 
to every man who could not regard himself as 
situated within the sphere of personal favour ; and, 
the higher the reward, the greater would be the 
number of those who would regard themselves as 
thus excluded. 

We beg to be believed, giving as we do our 
assurance to the Honourable House, that it is not 
to any such purpose as that pf seeing so much as 
proposed, much less effected, any change in the 
hands, in which the supreme power of government 
is lodged, that this our humble Petition is directed : 
and accordingly what we not only consent to, but 
wish and desire is, that, out of the field of the pro- 
posed otherwise all-comprehensive code, all those 
parts which regard the prerc^ative of the King, the 
privileges of the several Members of the two Hi^uses 
of Parliament, collectively and severally possessed, 
and the consideration of the hands in which the 
elective function is placed, be excepted ; unless it 
be — ^that, for the sake of symmetry and complete- 
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Bess, expression be, on those several subjects, 
given to the law as it is, or is conceived to be : it 
being understood that, by the expression so given 
to matter of this description, the draughtsman ib 
not understood to express either approbation or 
disapprobation, in relation to any part of it^ 
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